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This series helps spreading new readings 
of traditional legal institutes, a result of 
the advancements in legal and socio-legal 
research, which favor critical thinking and 
constant knowledge updating in the academic 
community.

This work analyzes the treatment and contributions of Latin 
American law to specifi c problems that are the object of 
continuous discussion in the doctrine and jurisprudence. 

To this end, the authors identify as principal issues of 
concerns: strict liability for hazardous activities in Colombian 
jurisprudence and in European tort law, the method of property 

transfer of merchandise in international trade, and contract 
withdrawal in European and American civil codes. 

The choice of a comparative study approach is due to the 
innovative proposals in contract and tort law adopted in some 
of the most important harmonization documents of European 

law that have been published since the middle of the twentieth 
century. These serve as reference sources for Latin American 

academics who seek to project the reach and evolution 
of contract and liability law within the Roman-Germanic 

tradition, as related to the current needs of Latin American law. 

Thus, some of the civil liability problems this research book 
examines related to property and contract reveal the breadth 
and detail of their treatment, in order to propose an enriching 

debate to visualize a general perspective of its morphology and 
treatment.
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Abstract 

Civil liability, the transfer of property rights, and contractual modernization have 
been difficult issues for legal treatment due to their permanent jurisprudential 
evolution and the variety of doctrinal studies that seek to establish their develop-
ment and modern interpretation.

The dynamics of civil liability requires a permanent adaptation to constant 
social changes, advances in science and technology, due to which this issue has 
an important impact inside and outside of private law.

Based on the previous premises, this research book aims to present the most 
transcendent difficulties of the general theory of the law of damages, by studying 
risk at the jurisprudential level, the method to transfer property in the field of 
international trade, as well as the notion of civil liability in Europe and Latin 
America, which contributes to a broader view on the determination and preven-
tion of damage.

Undoubtedly, the result is a dogmatically enriching and useful text, both 
for students and law practitioners, who usually face problems that need to be 
analyzed in a modern way, in light of the fundamentals of civil liability.

Keywords:

Civil law, civil liability, property, contracts, risk, European Law of Damages, 
proof, presumptions.



Resumen

La responsabilidad civil, la transferencia del derecho de propiedad y la modern-
ización contractual han sido materias de difícil tratamiento jurídico debido a su 
permanente evolución jurisprudencial y a la variedad de estudios doctrinales que 
buscan configurar su desarrollo e interpretación moderna.

La dinámica de la responsabilidad civil requiere una permanente adaptación 
a los constantes cambios sociales, adelantos de la ciencia y la tecnología, lo cual 
hace que este tema eventualmente repercuta dentro y fuera del Derecho privado.

Partiendo de las anteriores premisas, surge este libro de investigación con 
el propósito de exponer la problemática más transcendente de la teoría general 
del Derecho de daños, mediante el estudio del riesgo a nivel jurisprudencial, el 
método para transferir la propiedad en el ámbito del comercio internacional, 
la noción de la responsabilidad civil en el entorno europeo y latinoamericano. 
Dando como resultado una mayor amplitud sobre el panorama de la formulación 
y prevención del daño.

Se ha logrado sin duda un texto dogmáticamente enriquecedor y útil, tanto 
para el estudiante como para el practicante del Derecho que habitualmente deben 
afrontar problemas que exigen ser analizados de forma moderna, a la luz de los 
fundamentos de la Responsabilidad civil.

Palabras clave:

Derecho civil, responsabilidad civil, propiedad, Contratos, riesgo, derecho 
europeo de daños, prueba, presunciones.
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INTRODUCTION

The 21st century ushered in time of constant changes in all dimensions of human, 
economic, social, political, and educational life. Doubtless, this is the conse-
quence of an arduous and complex process of evolution that took place in the 
20th century, from the vindication of fundamental rights and their consecration 
in important international documents that enshrine human rights, to the rapid 
development of technology, which directly impacts processes of production and 
information dissemination to previously unimagined scales. The law, in general, 
is a recipient of all the innovations that affect society, and the daily life of indi-
viduals, which civil law deals with, demands adequate responses to the new times 
in which we live. 

This initial reflection draws on not only an objective of contextual clarity, 
but also on a wake-up call regarding the approach to problems addressed by 
civil or private law. To this end, those who propose studying the problems that 
emerge from institutions such as civil liability, contracts, and property cannot do 
so without a historical consciousness, or a vision that aims to identify guidelines, 
contrasts from one era to another within the same legal system, and a general 
overview of what occurs in systems which, for the system of origin of a given 
study, represents a reference point. Reference points are those that involve the 
doctrine that inspired the basis for the legal system, or due to the need to review 
the most current developments underway in order to analyze civil law institutions 
within the system. 
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The Modernization of Civil Law Institutions: Civil Liability, Property and Contract

Along this line of reflection, the work The Modernization of Civil Law Insti-
tutions: Civil Liability, Property and Contract analyzes the current state of the 
approach Latin American law provides to specific problems subject to constant 
discussion at the jurisprudential and doctrinal level. To this end, the authors iden-
tify as main problems to be addressed in this book: strict liability for hazardous 
activities in Colombian jurisprudence and in European tort law, the method of 
transfer of property in goods in international trade, and withdrawal from con-
tracts in European and South American Civil Codes. The common denominator 
of the study of these institutions of private law is the particular evolution of their 
treatment in Colombian law, in response to demands for adaptation to new times 
and a perspective of contrast or harmony with guidelines being developed in 
other Latin American legal systems and in European Law. The preference for 
the comparative study with European Law is the result of innovative proposals 
in contract law and tort law in Europe, based on some harmonization documents 
produced in European Law in the mid 21st century. It also provides a way for 
those studying Latin American civil law to develop important reference points 
when highlighting the reach and course of contract law and civil liability of the 
Romano-Germanic persuasion, taking into account the guidelines observed in 
Latin American law.  

This work follows the 2017 work Contemporary Studies in Private Law: 
Civil Liability, Property, Contracts, and Obligations, and is the result of the 
research of the project “Challenges of Contemporary Private Law in the Context 
of the Constitutional Debate and New Economic Developments – Phase III.” The 
Universidad Católica de Colombia approved and financed this project in 2018, 
as part of the activities undertaken in the Private Law and Intellectual Property 
Studies Group of the same institution.  

The members of the research group would like to take this opportunity to 
extend a special thanks regarding the participation of Professors Giovanni 
Comandé and Rómulo Morales, whose contributions to the reflections regarding 
civil law enrich the work.



TOWARD A RECONSTRUCTION OF STRICT LIABILITY LAW 
THROUGH COLOMBIAN JURISPRUDENCE*

Abstract

The jurisprudential application of the assumption of risk liability contained in the 
Article 2356 of the Colombian Civil Code is particularly complex. Jurisprudence 
has oscillated between interpretations that tend to stay attached to the theory 
of subjective responsibility, and others that, considering the reality of risk and 
multiple situations that represent or express it, depart from the traditional thesis 
in order to propose the existence of a true criterion for objective imputation in the 
said assumption of liability.

The study presents a jurisprudential study of the sentences of the Supreme 
Court to identify elements of judgment in the classification of risky activities and 
variables to determine the aforementioned assumption of liability, as well as to 
explain the recourse to presumptions in order to allow the allocation of the burden 
of proof.

Keywords: Civil liability, risk, blame, presumptions, reversal of the burden 
of proof.

* The author extends her gratitude to her research assistant, York Mape, research assistant with the Private 
Law and Intellectual Property Studies Groups, for her accompaniment in the search for and classification of 
decisions, as well as in the analysis of these under the guidance of the author.

1
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Resumen

La aplicación jurisprudencial del supuesto de la responsabilidad por riesgo 
contenido en el artículo 2356 del Código Civil colombiano presenta particular 
complejidad. La jurisprudencia ha oscilado entre interpretaciones que se inclinan 
por mantener un apego por la teoría de la responsabilidad subjetiva y otras que, 
atendiendo a la realidad del riesgo y las múltiples situaciones que lo representan 
o expresan, se apartan de la tesis tradicional para postular la existencia en el 
mencionado supuesto de responsabilidad de un verdadero criterio de imputación 
objetivo.

El estudio realiza un recorrido jurisprudencial a través de las sentencias de 
la Corte Suprema para identificar los elementos de juicio en la calificación de las 
actividades riesgosas, las variables en la determinación del referido supuesto de 
responsabilidad y explicar el recurso a las presunciones para permitir la inversión 
de la carga de la prueba. 

Palabras clave: Responsabilidad civil, riesgo, culpa, presunciones, inversión 
de la carga de la prueba

Preliminary considerations 

The central problem this chapter addresses is the reconstruction of what Colom-
bian jurisprudence understands as hazardous or dangerous activities, and the 
effects attributed to this designation, regarding the operation of the normative 
presumption in article 2356 of the Colombian Civil Code. To this end, the chapter 
undertakes an overview of relevant jurisprudence, through the most representative 
decisions of the Supreme Court, with respect to the jurisprudential fluctuations 
regarding proximate causation of injury caused by activity risks. This overview 
takes into account the difficulties in understanding the aforementioned normative 
text in an era characterized by the proliferation of injuries attributable to the 
development of science and technology.  

With respect to the analysis of decisions in this chapter, it is important to note 
that although this chapter does not include all relevant decisions due to space lim-
itations, it does include decisions whose significance and arguments reflect the 
guidelines and inclinations of Colombian jurisprudence on the topic. The chapter 
seeks to demonstrate the importance of the judge’s work in the determination of 
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a typology of a presumption of liability. The aforementioned study allows for 
the identification of the features of hazardous or dangerous activity upon which 
liability is based, as well as its effects in terms of imputation or exoneration of 
liability.

With respect to the presumption of fault-based liability, contemplated in 
article

2341 of the same code, one must distinguish between dangerous behavior 
and dangerous activities. The first involves an analysis of the conduct in terms of 
fault, while the second involves an inquiry regarding the level of danger inherent 
to the activity, and is based on objective criteria.1 However, although this chapter 
does not go into detail regarding the bipolarity of the liability system through 
Colombian jurisprudence with respect to subjective and objective liability, it 
does consider this bipolarity in order to examine the jurisprudential trajectory 
with respect to the presumption of liability for hazardous activities or for the use 
of hazardous goods. This examination will allow us to identify any difficulties 
within the jurisprudence to affirm the applicability of strict liability, and prefer-
ably, adopt a position in favor of the propositions that characterize fault-based 
liability. 

This study is based on two premises. The first, the Colombian legal system 
regarding civil liability has been influenced by new trends in civil liability, as 
comparative law describes. This is logical as it involves an institution character-
ized2 by adjusting to the impacts of new social and economic circumstances, and, 

1 Massimo Franzoni, La responsabilità oggettiva, t. II (Padua: Cedam, 1988), 142.

2 While acknowledging the developments in civil liability, one should not forget that the debate between at fault-liability 
and strict liability began in the 19th century. To this end, one must consider the contribution of French doctrine, in 
particular that of Josserand, who, at the end of this century defended the view that risk-based liability for the 
immediately responsible individual, for reasons of equity, without the need to analyze the subjective strand or the 
classification of the activity of the injuries caused by the essence of the things that one uses. For this French jurist, 
the duty to compensate these injuries materializes in an obligation that arises ex lege, on he who creates the risk. 
For this author, the injury “[…] must be assumed by he who has created it, aside from any right of property or any 
other real right to the thing […]. The risk, a concrete notion and of an essentially practical order, must be assumed 
by the individual who has the thing and governs it …”. Jean Louis Josserand, De la responsabilité du fait des 
choses inanimées (Paris: Arthur Rousseau editor, 1897), 89, 125. The inclusion of strict liability for injury caused 
by things is attributed to Josserand’s thesis, such that the doctrine of at-fault liability continues to be applicable in 
French law for the rest. Geneviève Viney, Traité de droit civil sous la direction de Jacques Ghestin. Introduction 
a la responsabilité. 2. a ed. (Paris: Librairie Générale des Droit et de Jurisprudence, 1995), 84. To the end of 
indicating that civil liability has been the institution that, since the beginning, has been included in the instrument 
that has offered legal protection to new goods or interests, Stefano Rodotà, “Modelli e funzioni della responsabilità 
civile”, Rivista Critica di Diritto Privato (1984): 605. Additionally, highlighting that United States torts doctrine from 
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within this framework, the development of science and technology3 has played 
a transcendental role in improving the life of individuals, due to the amenities 
of modern life. However, at the same time, it has led to an increased risk of 
harm. In Colombia, the codified civil liability regime of the 19th century remains 
unchanged, and its adjustment to new circumstances has been undertaken since 
the last decades of the 20th century, through special legislation,4 which provides 
a strict liability regime for some activities it identifies using diverse attribution 
criteria. Jurisprudential interpretation has also adjusted this regime, and, as this 
chapter will show, exhibits an interesting production in terms of quantity and the 
fluctuation of its guidelines regarding allocation of liability in cases of hazardous 
activities.

The second premise of this chapter consists of, as mentioned in an earlier 
work,5 recognizing that Colombian jurisprudence offers some guidelines toward 
the construction of a defined presumption of strict liability for risk. However, this 
is a sinuous path due to the predominance of subjective reasoning of liability, 
which can hardly give way to criteria of attribution of liability other than fault, 

the second half of the 20th century guides its critique of the doctrine of at-fault liability, Francesco Busnelli, “Nuove 
frontiere della responsabilità civile”, Jus no. 23 (1976): 41.

3 The development of science and technology has impacted all human relationships, such that we speak of a 
post-industrial society, of global consumption, globalized, or a knowledge-based society, technetronic, infor-
matics, interconnected, digital, multimedia, cybernetic, telematics, global village, network society, cybersociety, 
or of economic globalization, which entails risks for the individual, for society, and for the State. Francesco 
Galgano, La globalización en el espejo del derecho. Trad. Horacio Roitman (Santa Fe: Rubinzal-Culzoni, 
2005), 13-85.

4 Special legislation is more eloquent, as it shows cases of strict liability, such as defective products, contem-
plated in article 20 of Law 1480 of 2011. This contains a legislative formula regarding the material included 
in Directive 85/374/CEE of the Council, from July 25, 1985, regarding the approach of legal, regulatory, and 
administrative dispositions of member States regarding liability for injury caused by defective products (1985). 
On this topic, consider the decisions of the Civil Cassation of July 28, 2005, Case No. 00449-01; of February 
7, 2007, Case No. 23162-31-03-001-1999-00097-01, [SC-016- 2007]), and of April 30, 2009, Case No. 25899-
3193-992 1999-00629-01. In this line of presumptions of strict liability, see also, Law 430 of January 16, 1998, 
whose article 6 establishes liability for hazardous waste. In other cases, liability for the transport of people  
(article 1003, Commercial Code) and air transport (articles 1827, 1842, 1880, 1886, and 1887 of the Commercial 
Code). In the latter case, not even force majeure exonerates the carrier for liability. 

5 Olenka Woolcott, Diego Monje, Giovanni Comandé, Ramón Peláez, and Andrea Alarcón, Estudios 
Contemporáneos de Derecho Privado. Responsabilidad civil, propiedad, contratos y obligaciones (Bogota: 
Universidad Católica de Colombia Editorial, 2018). For a contrary position, Felisa Baena, “La objetivación 
de la responsabilidad civil en Colombia: una mirada a partir de los Principios de Derecho Europeo de la 
Responsabilidad Civil–PETL. Parte 2”, 2011. http://www.morenoqabogados.com/datas/La_objetivacion_de_
la_responsabilidad_civil_en_Colombia_por_felisa_baena_aramburo.pdf 
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which explains the ambiguity of normative texts, including article 2356 of the 
Colombian Civil Code.6

Toward the end of the 1930s, Colombian jurisprudence began to undertake a 
novel interpretation for the era and the normative context, indicating that article 
2356 of the Colombian Civil Code prescribed a liability regime for the devel-
opment of hazardous activities based on a “irrefutable presumption of fault”7 
or in a presumption of liability, which may be seen at the beginning of the 20th 
century, in the first decisions regarding hazardous activities in the jurisprudence 
from 1938.8

The legislative formula of article 2356 of the Colombian Civil Code and its 
jurisprudential interpretation 

The general clause regarding at-fault liability in the Colombian Civil Code is 
article 2341, which establishes, “he who has committed a crime or is at-fault, 
which has injured another, is obligated to compensate said damages, notwith-
standing the primary penalty the law imposes for the fault or crime committed.” 
To this clause, Colombian legislation added another norm, article 2356, which 
establishes:

“As a general rule, any injury that may be attributable to malice or negligence of 
another person must be repaired by the latter. In particular,

1. He who imprudently fires a firearm; 

6 Article 2356 of the Colombian Civil code provides “As a general rule, all injury attributable to malice or negli-
gence of another person, must be repaired by said person. In particular:

1  He who imprudently fires a firearm; 

2  He who removes the covers of drains or pipes, or uncovers them on a street or road, without the 
necessary precautions so that those circulating by day or by night do not fall;

3  He who has the obligation to construct or repair a pipeline or fountain, leaves it in a condition that may 
cause injury to those circulating on the road.” 

7 Categorizes the presumption as irrefutable, and designates it as a theory that has served Colombia jurispru-
dence: Fabricio Mantilla, “El principio general de responsabilidad por culpa del derecho privado colombiano”, 
Opinión Jurídica 6, no. 11 (2007), 136. Similarly, see: Fabricio Mantilla, “El principio general de responsabili-
dad por culpa del derecho privado colombiano. Reformas en el Derecho Civil Francés y Perspectivas para el 
Derecho Chileno”, Actualidad Jurídica (Separata Revista), no. 16 (2007): 17-33, 22.

8 Supreme Court of Justice, “Judgment of March 14, 1938” Presiding Justice Ricardo Hinestrosa Daza”, G. J. 
XLVI, no. 1938 (1938), 211-17. 
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2. He who removes the covers of drains or pipes, or uncovers them on a street or 
road, without the necessary precautions so that those circulating by day or by night 
do not fall;

3. He who has the obligation to construct or repair a pipeline or fountain, leaves it in 
a condition that may cause injury to those circulating on the road.” 

The wording of article 2356 of the Colombian Civil Code does not allow one 
to infer with clarity if the legislator contemplated a rule of strict liability for risk, 
and thus affirm that there is not a general or special regime of liability for risk. 
However, it is also true that from the jurisprudential journey of the application 
of article 2356 one may infer that there are clear indications, in contrast to the 
general wording of the norm, that the legislator referred to a hazardous activity 
or to the use of a hazardous good. This allows one to gather from the illustrative 
paragraphs the norm contains that the legislator could not have meant to replicate 
or reinforce the general clause of at-fault liability enshrined in article 2341 of 
the same document. Legislators already intuited a current reading of the norm, 
which responds to the demands of victims of multiple injuries suffered as a 
natural consequence of this type of activities, common and necessary in modern 
society, which this chapter defends, and which seeks validation in Colombian 
jurisprudence, as a sector of the doctrine explains.9

With this perspective, which highlights varying interpretations of Colombian 
jurisprudence with respect to the presumption of liability in article 2356 of the 
Civil Code, it cannot be denied that the Colombian Civil Code does contemplate 
liability for risk, although in an unclear way. The norm is ambiguous with respect 
to the presumption of subjective liability, as is clear from the normative text.10 On 
this topic, relevant jurisprudence oscillates between a presumption of fault and 
a presumption of liability and arguments based on an analysis of the negligent 
conduct of the defendant. 

9 For an interpretive reading to find a presumption of strict liability in the norm, see: Eduardo Zuleta Ángel, 
Estudios Jurídicos (Bogota: Temis, 1974), 236. For a more recent view along this line: Javier Tamayo Jaramillo, 
Tratado de responsabilidad civil (Bogota: Legis, 2007), 871.

10 For a contrary argument, Felisa Baena, “La objetivación de la responsabilidad civil en Colombia: una mirada 
a partir de los Principios de Derecho Europeo de la Responsabilidad Civil-PETL. Parte 2”, 2011. http://www.
morenoqabogados.com/datas/La_objetivacion_de_la_responsabilidad_civil_en_Colombia_por_felisa_bae-
na_aramburo.pdf



Toward a Reconstruction of Strict Liability Law through Colombian Jurisprudence

17

PR
IVA

DO
 19

To this end, the casuistry examined in this chapter seeks to extract elements 
Colombian jurisprudence uses to determine responsibility for risk, in order to 
determine whether there is a rule of strict-liability for risk or, rather, the applica-
tion of a rule of fault, either as proposed in the general clause of at-fault liability 
in article 2341 of the Civil Code,11 or with nuances derived from jurisprudential 
argumentation.

Colombian jurisprudence has repeatedly stated that article 2341 of the Civil 
Code contemplates the regime of liability for one’s own acts, which, additionally, 
enshrines liability as a basis for allocation, and article 2356 contemplates de facto 
liability as applied to hazardous activities as an exception to the general rule.12 
Nonetheless, the fluctuations in the jurisprudence interpreting the norm are still 
surprising, as may be observed in the following sections.  

11 Article 2341 of the Colombian Civil Code provides: “he who has committed a crime or is at-fault, which has 
injured another, is obligated to compensate said damages, notwithstanding the primary penalty the law 
imposes for the fault or crime committed.” The norm contains the general principle of at-fault liability, and, thus, 
the criterion of attribution consists in fault, which has undertaken its own evolution within the doctrine of fault. 
Specifically, fault has gone from a subjective to an objective notion, which currently prevails in jurisprudential 
interpretations. One must recall that the subjective conception of fault corresponds to a traditional period of 
civil liability, where fault was related to the state of mind of the subject, and reprehensible unlawful action 
to the detriment of other subjects. To this end, for example, one finds a definition of De Cupis, “it may be 
said that there is liability when one has not made use of the mental faculties that would have prevented the 
foreseeable injury, as when having foreseen the injury, one has not undertaken the volitional energy that would 
have been necessary to avoid it.” Adriano De Cupis, Il danno (Milan: Giuffrè, 1966), 108. Along this line, Santos 
Ballesteros explains that liability consists in “a reproachable state of mind of a legal subject for its unlawful 
action to the detriment of another subject, which stimulates the reaction of the legal system for the defense 
of the offended right.” Jorge Santos Ballesteros, Instituciones de responsabilidad civil, t. I (Bogota: Pontifical 
Javeriana University, 2006), 25; also, Rafael Bernard Mainar, Curso de derecho privado romano (Caracas: 
Andrés Bello Catholic University, 2006), 377. In French law, the Mazeaud brothers are located in the subjective 
line of liability, having spoken out against objectivist theses. To this end, they state, “establishing automatic 
responsibility strips moral responsibility and justice.” Henri Mazeaud, Leon Mazeaud, and Jean Mazeaud, 
“Lecciones de Derecho Civil”, vol. II, La responsabilidad civil. Los cuasicontratos (Buenos Aires: Ediciones 
Jurídicas Europa-América, 1960), 7. For its part, the objective notion of liability is juxtaposed with the so-called 
subjective liability, as the former removes from study an analysis of the conduct of the agent, while the later 
sees liability as a reproach of conscious. The difference lies in that the so-called objective liability seeks an 
abstract analysis of the conduct of the defendant. This requires one to assess the conduct in itself, separating 
it from the subject that undertook this conduct, and, for its determination, must compare it with the conduct that 
a prudent and diligent man would have had, without any consideration of his state of mine or conscious. The 
Mazeaud brothers promoted the dissemination of this assessment of conduct, through which one may establish 
the behavioral error. Ibid.

12 Gilberto Martínez Rave and Catalina Martínez Tamayo, Responsabilidad civil extracontractual (Bogota: Temis, 
2003), 154. 
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Characterization of hazardous activities and its effects for the attribution of 
liability in the jurisprudential interpretation of article 2356 of the Colombian 
Civil Code

The conceptual premises addressed in the former section enable an analysis 
of liability for risk in Colombian jurisprudence. The activities involved in the 
discussion regarding the application of the presumption of liability contemplated 
in article 2356 of the Colombian Civil Code are characterized by involving more 
risk than any ordinary activity. In other words, these activities include a greater 
risk, which necessitates a different intervention in subjects and society, distinct 
from the simple control of human acts undertaken with the care and diligence the 
case requires. 

In this line of reconstructing the presumption of at-fault liability for risk in 
Colombian jurisprudence, one may start from a characterization of the hazardous 
activity. To this end, the Supreme Court of Justice decision from May 3, 1965 
defines a dangerous activity as “all those that man undertakes through the use of 
things or energy susceptible to cause harm to third parties.”13 Additionally, its 
decision from August 26, 2010 states that a dangerous activity should be under-
stood as one that “[…] although licit, involves risks of such a nature that make the 
occurrence of injury imminent […]” (G.J. CXLII, pg. 173, reiterated in CCXVI, 
pg. 504). In its decision of October 23, 2001, Case no. 6315, the same institution 
also defined a dangerous activity as that which “[…] due to the manipulation of 
certain things or the exercise of a specific conduct that inherently involves the 
risk of producing injury or impairment, has the potential to provoke an imbalance 
or alteration of forces, which one individually normally deploys over another.”14

13 Supreme Court of Justice, Judgment of the Civil Chamber. May 3, 1965. 

14 Supreme Court of Justice, Civil Cassation Chamber. August 26, 2010. Presiding Justice Ruth Marina Díaz 
Rueda, 13. See also, Judgment of the Civil Chamber of September 30, 2002. Case No. 7069. Presiding Justice 
Carlos Ignacio Jaramillo Jaramillo, Revista Jurisprudencia y Doctrina no. 372 (2002): 2613; Judgment of the 
Civil Chamber of October 23, 2001, Case No. 6315. Presiding Justice Carlos Ignacio Jaramillo Jaramillo. 
Revista Jurisprudencia y Doctrina no. 360 (2001), 2439. Additionally, the jurisprudence of the Council of State 
is also eloquent, stating in its judgment of September 13, 2001, hazardous activity is “when the existing balance 
is broken, placing individuals at imminent risk of receiving injury to their person or goods. The imminence of 
the danger overwhelms the average capacity of human beings to prevent or resist, which are the determining 
characteristics to define hazardous activities. One must not lose sight of the fact that danger is an indetermi-
nate concept, and thus, the judge may establish it based on the particular circumstances of the specific case.” 
Council of State, Judgment of the Contentious Administrative, Third Section. September 13, 2001. Presiding 
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Colombian doctrine15 is consistent with the elements cited in the aforemen-
tioned decision to characterize hazardous activities, highlighting the harmful 
potential of the activity undertaken, the uncontrollable and unpredictable nature 
of it, the uncertainty of the effects of the phenomenon, or the capacity for destruc-
tion as characteristics of these activities. This characterization has confronted 
serious critiques in comparative law16 as too broad and insufficient to qualify as a 
guiding principle of civil liability, parallel to the principle of fault. It nonetheless 
has attempted to cover a lacuna revealed by the predominance of fault as the only 
rule for attributing liability in the midst of an explosion of injurious situations, 
products of the characteristics of modern society.17 The application of fault was 
insufficient to resolve these situations throughout the history of liability, due to its 
incapacity to confront the need for compensation of victims of massive injuries.

Precisely, the transformations society has experimented in its economy, from 
production to the consumption of products and services, as well as the impact 
of technology on all human relationships, has determined a transformation of 
civil liability, as well as the emergence of new criteria of objective attribution, 
which are not based on the fault of injurious behavior, but rather in the objective 
circumstances apart from negligence and the intention to cause injury.18

Justice Jesús María Carrillo Ballesteros. Case No. 12487. However, the concept in Colombian administrative 
law does not differ substantially from the notion of private law, which has had a greater development in the juris-
prudence of the Supreme Court. Carlos Mario Molina Betancur & Andrés Armando Ramírez Gómez, “El con-
cepto de actividad peligrosa en el derecho administrativo colombiano”. Opinión Jurídica 5, no. 9 (2006), 103-
24. Álvaro Bustamante Ledesma, La responsabilidad extracontractual del Estado (Bogota: Leyer, 2003), 84.

15 Javier Tamayo Jaramillo, Tratado de Responsabilidad Civil, t. I (Bogota: Legis, 2007), 859. To the end of 
specifying some types of hazardous activities, such as the use of machines, instruments, apparatus, energy, or 
substances that have risks or danger as a result of their installation, their explosive or inflammable nature, or 
their velocity, among others, see: Arturo Valencia Zea, Derecho Civil. De las Obligaciones, t. III (Bogota: Temis, 
1998), 288.

16 Precisely, against the complex logic that sustains the idea of strict liability as a general principle of liability, 
diverse doctrinal trends have emerged, aimed at defending the central and regulatory role of the criteria of 
liability. Cesare Salvi, Responsabilitá extracontrattuale (diritto vigente). Enciclopedia del Diritto, vol. XXXIX 
(Milan: Giuffré, 1988), 1218. A definition of strict liability in a negative sense in relationship to attribution for fault 
is found in Domenico Barbero, Sistema istituzionale del diritto privato italiano, 5.ª, ed., t. II. (Turin: UTET, 1962), 
809. In defense of an updated reading of a bipolar system of civil liability, Francesco Busnelli, “La parabola della 
responsabilità civile”. Rivista Critica del Diritto Privato (1988): 643-84.

17 For a sociological perspective and considering how the phenomenon of “global risk” determines the contem-
porary world, Ulrich Beck, La società del rischio. Verso una seconda modernità. Trad. De Walter Privitera, 
Carlo Sandrelli (Rome: Carocci editore, 2000), 35. Highlighting that currently business activity causes injuries, 
Renato Scognamiglio, “Rischio e impresa”, Rivista di Diritto Commerciale I, (1967): 400.

18 Giovanna Visintini, Trattato breve della responsabilitá civile (Padua: Cedam, 1996), 647.
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As the former paragraph emphasizes, the hazardous nature of the activity 
is determined by objective elements that allow the judge to locate the conduct 
of the individual who has caused injury in an area of analysis of attribution of 
liability distinct from that of fault. This analysis considers the act itself, which 
requires, by contrast, an analysis of the behavior that caused the injury. In effect, 
in contrast to at-fault liability, liability for risk does not include an analysis of the 
precautions adopted or that should have been adopted to prevent the injury, and 
thus, determine the existence of a hazardous activity. In other words, it does not 
require an examination in concreto of the hazardousness, as the characterization 
is made in abstracto based on objective indicators, statistics, intensity, or dimen-
sion of the injurious effects of a given activity, which are distilled and recognized 
in society to determine the level of danger that the exercise of certain activities 
may involve. In this way, an analysis of the behavior of the agent undertaking 
the activity and creating an injury in relation to the precautions he has adopted to 
avoid that the potentially dangerous thing effectively causes an injury falls outside 
the scope of analysis.19 However, an evaluation of the agent’s conduct would take 
place only in light of a legislative formula, as contemplated in article 2050 of the 
Italian Civil Code of 1942. Here, the legislator provided for the possibility for the 
defendant to exonerate himself “if he proves he adopted all necessary measures 
to prevent the injury.” What is notable in the evolution of the interpretation of 
this norm in Italian jurisprudence, as the following chapter will address in detail, 
is that the jurisprudence has not adopted a literal reading of the norm. The release 
from liability that the Italian legislator contemplates is a singular absence of fault, 
known in the doctrine as very slight fault, which jurisprudential practice has not 
adopted. Italian judges have understood the norm to exonerate responsibility for 
harm only in the case of a break in proximate causation.

Thus, a position guided by an assessment of the conduct of the individual 
who caused the injury, in terms of preventing the injurious event, would only be 
coherent in regards to the subjective argumentation of Colombian jurisprudence 
regarding the attribution of liability for risk. This jurisprudence makes frequent 

19 By contrast, see a contrary position that delegates to the judge an evaluation of hazardous activity for each 
case, and whose determination demands an “evaluation of the behavior of the person executing or benefiting 
from the activity, in relation to the precautions adopted to avoid the that the potentially dangerous thing effec-
tively causes an injury.” Jorge Santos Ballesteros, Instituciones de responsabilidad civil, t. I (Bogota: Pontifical 
Javeriana University, 2006), 25. 
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and substantial references to the determination of the conduct that caused the 
injury, evaluated in terms of a violation of due diligence in the specific case. 

To this end, the nature of dangerous activities is not determined a priori, 
excluding the cases in which the legislator has thus provided or jurisprudence that 
has indicated as such, given that new jurisprudential criteria may emerge to iden-
tify or characterize activities as dangerous. This criteria is based on an activity’s 
potential for injury, due to its characteristics or the things it involves. However, 
in all such cases, one must not return to assess the conduct that triggered the 
injury by evaluating the prevention measures adopted to avoid the injury, as fault 
is not the criteria by which risk is allocated in a presumption of strict liability 
dangerous activities. Thus, a value judgment regarding the behavior of the agent 
is irrelevant, although it is required in fault-based liability. In this regard, whether 
an individual who undertakes an electrical installation activity takes precautions 
would not be useful to determine in a given case whether or not this activity 
qualifies as dangerous. For example, it is common knowledge that in spite of the 
precautions taken, electricity in itself has the capacity to cause an accident.20

According the approach that identifies a given activity hazardous, individ-
uals who undertake such activities still have the obligation to fulfill a series 
of conditions for its execution, either because the law so requires or because 
common sense dictates. However, the fulfillment or not of such requirements is 
not included in the assessment of the objective nature of the attribution of liability 
for injury derived from said activity. In other words, the determination of whether 
an activity is considered hazardous for the effects of a case of strict liability does 
not presuppose the assessment of the conduct of the individual carrying out the 
activity in the given case, as this analysis would lead the case to an assessment 
using fault-based liability. This is precisely the argumentative confusion observed 
in various Colombian judgments regarding hazardous activities. 

To this end, one may affirm that the identification of hazardous activities is 
not confined to a numerus clausus, but rather is open to legislative or jurispru-
dential determination of the potential for injury of the activity or of the severe 
consequences that its exercise may entail. For example, an indicator regarding the 
hazardous nature may be found in statistics regarding accidents that take place 

20 Giovanna Visintini, La responsabilità civile nella giurisprudenza (Padua: Cedam, 1967), 392, which insists on 
the hazardousness of the means, or the electrical energy conductive structures.
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in society, or in the abnormality of the injurious consequences of the activity, 
among others. From this perspective, hazardous activities include driving motor-
ized vehicles, mining, the use of firearms, electricity, and the use of machines, 
among others, as flows from Colombian jurisprudence included in this chapter.

On this topic, the Supreme Court of Justice of Colombia has indicated, 
“usually, the hazardous activity, like any other, is exercised in accordance with 
normative parameters. These activities may be prohibited if the risks inherent to 
their realization are considered intolerable, including through criminal sanctions, 
or may be permitted due to their necessity, utility, or contribution to the social, 
technical, or scientific development, regulated abstractly or through specific 
guidelines for authorization, control, direction, monitoring, and assumption of 
risks for the potential danger of injury.”21 Additionally, the Court has highlighted 
the special nature of the liability regime, as it is specific, singular, and concrete,22 
which rules out an attempt to create a general rule for the attribution of liability. 
This the case of the general clause of fault-based liability, although a character-
istic of modern society consists of the plurality of situations of risk, one of the 
premises upon which this chapter is based. 

In this way, the Supreme Court has used as a reference the formulation of 
some hazardous activities contemplated in article 2356 of the Colombian Civil 
Code to characterize hazardous activities as “work that involves the employment 
of machines or the generation, distribution, or storage of energy…” In the same 
line, it has identified as hazardous activities “[…] driving motorized land vehi-
cles, aviation, building construction, the use of freight elevators, driving cattle 
near pedestrians, aerial fumigation, the use of explosives, residual gases from 
plants, industrial installation chimneys, etc. […].”23

21 Supreme Court of Justice, Civil Cassation Chamber. August 26, 2010. Presiding Justice Ruth Marina Díaz 
Rueda. Concurring opinion of William Namén Vargas, 57.

22 To this end, the Supreme Court of Justice has specified, “[…] naturally, it involves a specific, singular, and con-
crete liability governed by legal guidelines, based on the hazard or risk that is intrinsic and inherent.” Judgment 
of the Supreme Court of Justice, Civil Cassation Chamber. August 26, 2010. Presiding Justice Marina Díaz 
Rueda. Concurring opinion of William Namén Vargas, 57.

23 To this end, Supreme Court of Justice, Civil Cassation Chamber. October 25, 1999. Presiding Justice José 
Fernando Ramírez Gómez, 6. http://hipertexto-obligaciones.uniandes.edu.co/lib/exe/fetch.php?media=25_oc-
tubre_1999.pdf 
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Nonetheless, as will be shown later, the Supreme Court’s jurisprudence has 
paid particular attention to characterize hazardous activities, such as electricity, 
which it has characterized as hazardous “to the highest degree,”24 and the man-
agement of which involves “special risks” for people,25 in addition to highlighting 
that the transportation of electric energy creates “grave risks.”26

Strict liability for risk through an examination of Colombian jurisprudence

This exercise involves identifying the cases in which Colombian jurisprudence 
has decided to apply article 2356 of the Colombian Civil Code. Within this con-
text, we may determine if there is a preference for maintaining fault as the only 
and absolute criteria of attribution of liability; if fault persists as a subjective 
sheath in the core of other criteria for attribution; or if the jurisprudence permits 
the relevance of fault as a criteria of attribution of liability in specific situations of 
risk that cause injury, together with other hypotheses that accept risk as a criteria 
of attribution in cases of liability sub-examine. In any case, it seeks to identify 
elements of judgment according to which jurisprudence determines whether an 
activity is considered hazardous and thus falls within the purview of article 2356 
of the Colombian Civil Code.  

In order to achieve this objective, this chapter will review some cases selected 
from Colombian jurisprudence in order to identify elements that have allowed 
judges to decide to apply an irrefutable presumption of liability or a presumption 
of liability. 

The review of judgments that have been identified to detect criteria judges 
have used regarding hazardous activities and the application of liability contained 
in the Civil Code reveals, first, the case study that evidences the problem focuses 
primarily on motor vehicle accidents. This is a symptom of the hazardousness of 
the activity of driving, and that there is no doubt regarding applying strict-liability 

24 Supreme Court of Justice, Civil Cassation Chamber. March 16, 1945 Gaceta Judicial LVIII, 668. In the same 
line, the judgment Supreme Court of Justice October 8, 1992. File No. 3446. Presiding Justice Carlos Esteban 
Jaramillo Schloss. 

25 Supreme Court of Justice, Judgment of April 5, 1962, Gaceta Judicial, 2253-2254, 342. Presiding Justice José 
Hernández Arbeláez.

26 Supreme Court of Justice. Judgment of December 19, 2006. Presiding Justice Carlos Ignacio Jaramillo 
Jaramillo, 6.
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for risk to this activity. Accordingly, legal systems have provided particular treat-
ment for these types of injuries, delegating to special legislation the creation of a 
more effective compensation regime in relation to civil liability, as is the French 
case27 and other systems that have introduced systems for automatic compensa-
tion, such as compulsory insurance for transit accidents (SOAT). Additionally, 
this is considered more a case of risk liability, contemplated in the Civil Code, 
and is generally informed by jurisprudential interpretation, as is the case of Italian 
law, among others.28 In other cases, the legislator has clearly provided for strict 
risk-based liability, as in the Peruvian case, and, recently, the Argentine, which 
separates such cases from the general rule of fault-based liability.29 Thus, the 
law has tried to respond to the need for a treatment different from subjective 
attribution of liability for injuries caused by hazardous activities. This finds even 
more justification if one considers that current society is permanently evolving, 
propelled by the unstoppable development of science and technology, which 
are factors that involve their own greater or lesser risks, which in any event are 
sufficient to cause injury. 

However, in terms of dangerousness, situations different from motor vehicle 
driving are equally as relevant, as is the case of electricity, of goods that work 
with electricity, such as the machines that use electricity in diverse areas of human 
activity, toxic substances, mining activity, gas cylinders, medications, and others, 

27  As transit accidents increased in France, the rule of liability for the essence of things contemplated in the 
French Civil Code, was insufficient. Jurisprudence played a fundamental role in prompting legislative interven-
tion on the topic. Thus, the Law of July 5, 1985 was adopted, which improves the situation of victims of transit 
accidents and accelerates compensation proceedings. https://www.legifrance.gouv.fr/affichTexte.do?cidTex-
te=LEGITEXT000006068902. The law generated a debate regarding its autonomy with respect to ordinary 
civil liability, in which positions in favor and against it emerged. Francois Chabas, Le droit des accidentes de la 
circulation après la réforme du 5 juillet 1985 (Paris: Litec, 1987), 145; Cristian Larroumet, L’indemnisation des 
victimes d’accidents de la circulation: l’amalgame de la responsabilité civile et de l’indemnisation automatique 
(Paris: Dalloz, 1985), 237.

28 Comandé, et al., Estudios contemporáneos de Derecho Privado.

29 Article 1757 of the Civil and Commercial Code of Argentina provides a novel norm for Argentinean law, from 
the legislative point of view, although doctrine and jurisprudence promoted its adoption years earlier. Thus, 
the aforementioned name is found under the sub-title, “Essence of the things and hazardous activities: Every 
person responds for the injury caused by the risk or defect of things, or of activities that are hazardous or 
dangerous by nature, as a result of the means employed or the circumstances of their use. Liability is strict. 
Administrative authorization for the use of the thing or the execution of the activity are not exempt the individual 
from liability, nor does compliance with prevention techniques.” Ministry of Justice, Civil and Commercial Code 
of the Nation, (Buenos Aires: Infojus, 2014), 274. Earlier, the Peruvian Civil Code of 1984 provided in its article 
1970 that “he who through a hazardous or dangerous item, or in the exercise of a hazardous or dangerous 
activity, causes injury to another is obligated to repair the latter.” 
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as mentioned above. Ignoring this new reality of injuries, which is visible due to 
the prevalence of hazardous activities and goods in society, means that legislators 
choose to neglect the situation of the multiple victims of these injuries, which are 
inherent to modern society. 

Hazardous activities and strict liability for injury: the potential for injury 

Hazardous activities themselves represent a danger to the individuals who under-
take them, as well as to third parties that may be in the area. To this extent, they 
have a potential for injury. It is true that the individual carrying out the activity 
may deploy conduct that is impeccable from the perspective of due care, knowl-
edge regarding the exercise of the activity, or the working of the dangerous item, 
but none of this can extinguish the possibility of the production of an injury.30

However, for this type of activity or the use of certain items, the adoption of 
certain safety measures is required in order to reduce danger. These measures are 
generally provided for in various state entities, under the consideration that the 
development of these activities benefit the collective, but the danger they pose 
demands a series of requirements that must be fulfilled ex ante, due, precisely to 
the general control the State carries out to avoid the proliferation of injuries. In 
this context of hazardous activities, insurance takes on special importance, and 
is even posed as one of the conditions for the exercise of this type of activity.31

The position of strict liability for hazards poses that he who causes an injury 
through a hazardous activity or the use of a hazardous item responds for said 
injury even if he operated according to the standard of due diligence or average 

30 To this end, Giovanna Visintini, in reference to Italian Cassation, illustrates how jurisprudence has highlighted 
that the notion of dangerous activity is due to its notable potential for injury to third-parties, while an innocuous 
activity that becomes dangerous due to the conduct of the individual exercising the activity, involves only lia-
bility according to the general clause of at-fault liability. Giovanna Visintini, Tratado de la responsabilidad civil. 
Trans. Aída Kemelmajer (Buenos Aires: Astrea, 1999), 422. Regarding Colombian law, Olenka Woolcott, Diego 
Monje, Ramón Peláez, Giovanni Comandé & Andrea Alarcón, Estudios contemporáneos de derecho privado. 
Responsabilidad civil, propiedad, contratos y obligaciones (Bogota: Universidad Católica de Colombia, 2018). 

31 Doctrine highlights that it gives rise to a phenomenon of objectivization and almost “depersonalization” of civil 
liability, in which fault is no longer the basis for the attribution of liability. It is precisely in this key point where it 
is easy to recognize the relationship between insurance and civil liability. Giuseppe Fanelli, “I problema fonda-
mentali dell’assicurazione della responsbailità civile per i rischi della strada con particolare riferimento al pro-
getto gobernativo”. Rivista di diritto commerciale, No. (1966): 9-10, 347. Highlighting that insurance has had a 
decisive role in the process of critically reviewing the traditional system of liability, in which no-fault liability was 
the exception to the rule of fault: Guido Alpa, Istituzioni di diritto privato (Turin: UTET, 2001); Stefano Rodotà, Il 
problema della responsabilità civile (Milan: Giuffrè, 1964), 16. 
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diligence.32 It is worth highlighting this last point, as in risk-based liability an 
assessment of the fault of the individual who has caused the harm is immaterial. 
This is such that the invocation and proof of diligence is irrelevant to the exon-
eration of liability.33 However, the process of civil liability has been slow but 
sure toward the strengthening of strict, risk-based liability, as has occurred in 
other legal experiences. In other cases, such as the Colombian, the jurisprudence 
seems to persist in its faith in the subjectivist tradition of liability to appeal to any 
presumption necessary in order to avoid abandoning some reference to fault as a 
basis for attribution of liability, even in the case of hazardous activities. However, 
it is worth researching, on this topic, if Colombian jurisprudence truly maintains 
a subjective line, or if it merely adopts the terminology of fault to resolve the 
merits with an objectivist strand of liability. In this case, the jurisprudence would 
be applying a presumption of liability. 

It is well known that in cases for fault-based liability, the individual under-
taking a given activity controls his conduct, and precisely, a flaw in control, 
whether of expertise, prudence, or diligence, may result in an injurious event for 
which an individual is liable for fault.34 The characteristic feature in all cases of 
subjective attribution of liability is found in the possibility of controlling one’s 
conduct, which is absent in hazardous activities,35 which is generally not the case 
in cases of hazardous activities, meaning a relationship between control and care 

32 The potential to cause injuries to rights and interests guaranteed by the legal framework, beyond the diligence 
or care required and current parameters, constitutes the nature of dangerous activities. Luigi Corsaro, Voce: 
Responsabilita da attività. Pericolose. Digesto delle discipline privatistiche. Vol. XVII (Turín: UTET, 1998), 82- 
89. These are “injurious or hazardous activities that are not prohibited,” which means they are permitted by law, 
Pietro Trimarchi, Istituzioni di diritto privato, (Milan: Giuffrè, 1998), 147. This involves activities characterized 
by their “intrinsic dangerousness or dangerous relative to the means of work used,” meaning due to the risks 
and dangers that characterize them per se, there is a legal duty to compensate for the injuries caused. Visintini, 
Tratado de la Responsabilidad Civil, 978.

33 To this end, Alessandri has indicated, “strict liability dispenses entirely with the conduct of the individual, his 
fault, and addresses only and exclusively the harm produced.” Arturo Alessandri Rodríguez, De la respons-
abilidad extracontractual en el derecho civil (Santiago de Chile: Imprenta Universal, 1981), 92. Juan Camilo 
Noreña, Derecho Civil: La teoría del riesgo. www.uniderecho.com/leer_tarea_Derecho-Civil_11_1066.html 

34 Cesare Salvi, Responsabilitá extracontrattuale (diritto vigente). Enciclopedia del Diritto, vol. XXXIX, (Milan: 
Giuffré, 1988), 1219-20.

35 A traditional perspective of civil liability, generally adopted in the general statements of civil codes, but removed 
from the operative rules of jurisprudence, Adriano De Cupis, Il danno. Teoria generale della responsabilità civile 
(Milan: Giuffrè, 1980), 206. An updated reading of the current system of attribution of liability that the principle 
or general rule of at-fault liability redeems, without neglecting its bipolarity, Francesco Busnelli, “Nuove frontiere 
della responsabiltà civile”, Jus, No. 23 (1976): 41-79.
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and the production of harm. This explains why, with respect to certain activities, 
all diligence is outside the determination of civil liability, which is established by 
virtue of the criteria of strict liability. 

Hazardous activities and the use of presumptions in Colombian jurisprudence 

As mentioned regarding the elements that emerge from jurisprudence to cata-
logue a given activity as hazardous, the jurisprudence refers to the “potential for 
harm” of a given activity.36

This potential for harm has led judges to adopt so-called presumptions 
of fault to determine liability, in particular by those who favor the subjective 
position regarding liability, which has become a sort of response to the posture 
of strict-liability for risk, and, additionally, has led to softening of the rigor of 
at-fault liability to improve the evidentiary situation of the victim of the harm. In 
effect, with presumptions of fault, courts have managed to discharge the victim 
of the proof of fault of the individual who caused the injury, as guilt is presumed 
and it is upon the defendant to prove the absence of fault or a break in proximate 
causation in order to exonerate himself from liability.37 Additionally, in cases in 
which jurisprudence has referred to a so-called irrefutable or irrefragable pre-
sumption of liability, the burden of proof is inverted and the defendant may only 
exonerate himself from liability by proving a break in proximate causation, and 
may not argue or prove absence of liability through the proof of due diligence, as 
the only exculpatory proof permitted is a break in proximate causation. Although 
jurisprudence is expressed in terms of liability in cases in which this presumption 
has been applied, ultimately this type of presumption corresponds to what doc-
trine and jurisprudence have considered presumptions of liability. To continue 
to be respectful of the call of subjectivists, various cases opt for the nomen of 
“irrefutable presumption of liability.”38 These presumptions have allowed victims 

36 See Judgment of the Supreme Court of Justice of March 14, 2000. Presiding Justice Manuel Ardila Velásquez.

37 The doctrine has referred to the proof of liability as a “diabolic proof.” Alberto Spota, “Responsabilidad objetiva 
y responsabilidad presumida: Cuestión en la Locación de Obra”, Revista del derecho comercial y de las obli-
gaciones, No. 49-54 (1976): 66. 

38 Fabricio Mantilla, “El principio general de responsabilidad por culpa del derecho privado colombiano”, Opinión 
Jurídica, vol. 6, No. 11 (2007): 136.
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of injuries from hazardous activities to be successful, considering that the burden 
of proof was previously extremely burdensome.39

Responding to the importance of presumptions in civil liability, which 
Colombian jurisprudence regarding attribution of liability for hazardous activi-
ties demonstrates, a chapter of this book will study this topic, from the procedural 
perspective. This will provide clarity regarding the use of presumptions in liabil-
ity for risk in Colombia, while allowing the reader to understand its place within 
the framework of the institution under study. This chapter addresses the way in 
which Colombian jurisprudence uses these presumptions to provide solutions to 
cases of liability for risk. 

Autonomy of liability for risk and the construction of a special regime: presumption of 

liability and “extraordinary dangerousness” 

Precisely, in order to highlight the autonomy of liability provided for in the 
aforementioned article 2356, in relation to at-fault liability included in article 
2341 of the Civil Code, the judgment of the Supreme Court of Justice from March 
14, 193840 represents a milestone, as it established strict liability for cases of 
hazardous activities, within the framework of article 2356 of the Civil Code. This 
decision specified that article 2356 “[…] cannot be regarded as a repetition of that 
[…],” referring to the general clause of at-fault liability. 

The judgment was regarding a motor vehicle accident. The victim was riding 
a bicycle and was hit by a car. When the car drove over the victim, the right wheel 
caused his death. The Court highlighted the examples of hazardous situations 
listed in the aforementioned article 2354, to affirm the application of the theory 
of risk in this case, by which “[…] he who creates it is responsible for it, viewing 
mainly certain activities due to the dangers they involve, inevitably attached 
to them, and viewing the difficulty, which tends to reach impossibility, for the 
victims to obtain the relevant proof, for the events that have occurred due to or 
because of or in the context of the exercise of these activities […].” The Court 
cited, among the items or activities included in the norm in question, the storage 

39 To this end: Gilberto Martínez Rave & Catalina Martínez Tamayo, Responsabilidad civil extracontractual 
(Bogota: Temis, 2003). 

40 Judgment of the Supreme Court of Justice March 14, 1938, Civil Cassation Chamber. Presiding Justice Juan 
Francisco Mujica. Gaceta Judicial T. XLVI, N.° 1934.
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of flammable substances, an explosives plant, a railroad, or an automobile, which 
the norm characterizes as “extraordinarily dangerous,” and which individuals 
cannot escape from with mere prudence. In this vein, the judgment specifies, 
“thus injuries from this class are presumed to have been caused by the respective 
agent […] and thus the agent or author is not exonerated from compensation […] 
except when he demonstrates an act of God, force majeure or intervention of a 
foreign element.” 41

In other words, the decision recognized that article 2356 contains a presump-
tion of liability, from which it stems that the victims does not have the burden of 
proof, but rather he who caused the injury. Thus, the latter must provide proof of 
a break in proximate causation to free himself from liability. 

In this way, there is a special liability regime in relation to the general prin-
ciple of fault-based liability, in which risk is the criteria of attribution that gives 
rise to a presumption of liability42 once the injury and proximate causation are 
proven. What, by contrast, the decision does not contain is the meaning attributed 
to the legal duty of care and diligence of the responsible agent, as the evaluation 
of this duty is irrelevant to determine strict risk-based liability. By contrast, the 
person carrying out this type of activities should consider this ex ante, precisely to 
avoid injuries from occurring. To this end, the individual must, naturally, control 
the processes of the activity and protect himself through insurance policies or 
measures to cover compensation once the injury from the hazardous activity has 
occurred.

The suggestion that seems to emerge from the decision under study is that 
article 2356 contains an obligation of care on the guardian of the item,43 which 
must be dismissed, as the denouement of the solution of the case in favor of 
compensation indicates that the hazardous nature of the activity that created the 

41 Judgment of the Supreme Court of Justice March 14, 1938, Civil Cassation Chamber. Presiding Justice Juan 
Francisco Mujica, Gaceta Judicial, T. XLVI, N.° 1934.

42 The judgment of the Supreme Court of Justice of April 18,1939, Gaceta Judicial XLVIII,165 is along these same 
lines. Also, see the judgment of the Supreme Court of Justice of February 14, 1955, Gaceta Judicial LXXIX, 
479-84.

43 As indicated in one of the initial notes of this chapter, since Josserand strict liability is related with liability for 
injury caused by things in France. For the rest, the doctrine of fault-based liability continues to apply. Geneviève 
Viney, Traité de Droit Civil sous la direction de Jacques Ghestin. Introduction a la responsabilité. 2e édition. 
(Paris: Librairie Générale de Droit et de Jurisprudence, 1995), 84.
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injury is sufficient to give rise to a presumption of liability without admitting 
having acted with care or diligence as evidence to the contrary.

In light of a modern reading of article 2356, and responding to the demands 
of contemporary life regarding the use and development of hazardous activities, 
as they are essential for the normal development of human activities, it is unnec-
essary to make use of subjectivist postulations, such as considering that the norm 
contains an obligation of diligence. This would distort the essence of strict risk-
based liability. In part, the Court seems to have understood it this way in 1938, in 
spite of the unavoidable and understandable reference to the obligation of care, 
in response to the era in which the judgment was issued and the central place of 
fault as the only basis for attribution of liability. 

Along this same line of affirming a presumption of liability is the judgment 
of the Supreme Court of Justice of June 24, 1942,44 regarding a worker from the 
Municipality of Medellin who fell from a scaffold at a considerable height, which 
caused his death. The defendant could not demonstrate any of the bases of a break 
in proximate causation, and was thus declared liable.

Various decades passed after the aforementioned landmark case of 1938, 
during which the jurisprudence moved away from the position of strict liability 
for risk, and chose a position that proposes compensatory solutions to the victim 
for injury caused by dangerous activities. This position was based on a so-called 
presumption of liability or presumed liability, as will be described in the follow-
ing section of this chapter. 

However, in 2009, the Supreme Court of Justice took up this argument: strict 
risk-based liability, in which evidence of the injury and proximate causation create 
a presumption of liability on he who exercises this activity. Here, the defendant 
may only argue a break in proximate causation to free himself from liability. 
The judgment of August 24, 200945 constitutes a jurisprudential milestone that 
stands out for the clarity with which it adopts a position regarding the problem of 
compensation for injury caused by hazardous activities.

44 Supreme Court of Justice. Judgment of June 24, 1942. Presiding Justice Liborio Escallón. It also recognizes a 
presumption of liability in article 2356 of the Civil Code, judgment of the Supreme Court of Justice of February 
14, 1955, Gaceta Judicial LXXIX, 479-84. 

45 Supreme Court of Justice. Judgment of August 24, 2009. Presiding Justice William Namén Vargas.
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This pronouncement was in a case regarding a vehicle collision, resulting 
in the loss of one of the cars. The Court affirmed a position according to which 
the hazard or danger the activity represents and its execution by he who then 
causes an injury is sufficient to activate the duty to repair. In this way, the use 
of all class of presumption, whether of fault or liability, is ruled out. In other 
words, the judgment attempted to break the chain of presumptions of liability 
that until that point served as an anchor of Colombian jurisprudence to remain 
in a subjective attribution supported by a “irrefutable presumption of liability,” 
without admitting evidence regarding the absence of liability, but only regarding 
a break in proximate causation, to absolve liability. 

The judgment of 2009 stands out for declaring, without subjectivist adorn-
ments, the position of strict liability for risk article 2356 of the Civil Code con-
tains. The risk of the activity or good used in the creation of the injury constitutes, 
in this position, the criteria for attribution of liability. However, one may make an 
observation regarding the Court’s position, as the presumption of liability emerges 
naturally in these cases with the action of a criteria of strict liability, such as risk, 
where once the injury and proximate causation is proven, liability is presumed. 
This liability is undermined with proof of a break in proximate causation. In this 
way, by using a presumption of liability,46 the defendant may only free himself 
of liability with external causes, which may include force majeure, act of God, or 
the intervention of an element not attributable to the defendant. 

The decision seems to resume a line of affirming strict risk-based liability that 
places the victim of the injury in a better situation, in terms of burden of proof. 
This position may be clearly observed in the Court’s judgment from March 14, 
1938,47 which served the Court as support for its decision. Although the ear-
lier judgment had serious contradictions in its argument, its development was 
favorable to the victim, as it placed liability on he who undertakes the hazardous 
activity that caused the harm. A difference that stands out between the judgment 
of 2009 and that of 1938 is that the 2009 decision dispenses with any reference 

46 Explaining that the legal presumption of fault in hazardous activities evolved to a presumption of liability: 
Obdulio Velásquez, Responsabilidad civil extracontractual, 2ª. Ed. (Bogota: Temis, 2013), 561.

47 Judgment of the Supreme Court of Justice of March 14, 1938, Civil Cassation Chamber. Presiding Justice Juan 
Francisco Mujica, Gaceta Judicial T. XLVI, No. 1934.
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to or support of presumptions and shows a preference for openly declaring strict 
liability for the activity that caused the injury. 

The postulation of the 2009 judgment constitutes per se a step in favor of the 
affirmation of strict liability for risk of the activity. However, what seemed to be 
progress in the clear positioning of strict liability in jurisprudential interpretation 
of article 2356 of the Civil Code wound up only representing a flash of argu-
mentative light in midst of jurisprudential wavering on liability for hazardous 
activities. Later decisions returned to the irrefutable presumption of liability, as 
the judgment of August 26, 2010,48 among others, evidences. This decision will 
be analyzed later on. 

Foreseeable and unforeseeable risks: the application of the presumption of fault/

liability 

Such has been and is the weight of the subjective tradition of liability, that Colom-
bian jurisprudence takes up this line of attribution for fault for hazardous activities, 
but not in the light of the traditional normative reference of article 2341 of the 
Civil Code. Instead, while staying within the framework of 2356 of the same Code, 
which refers to hazardous activities, the jurisprudence turns to the presumption of 
fault for cases of injury caused by a foreseeable risk. This is how the Court under-
stood this article in its judgment of April 5,49 involving a case of injuries caused to 
a building by the construction of a neighboring building. Thus, the jurisprudence 
introduced a variable to strict risk-based liability contemplated in article 2356 of 
the Civil Code. Although the Court had recognized strict risk-based liability in 
1938, this time the Court incorporated a new element for attribution of risk within 
this normative framework, which consists of foreseeable risks. This notion appears 
in this decision, and adopts a presumption of liability against he who exercises 

48 Supreme Court of Justice, Civil Cassation Chamber. Judgment of August 26, 2010. Presiding Justice Ruth 
Marina Díaz Rueda.

49 Supreme Court of Justice. Judgment of April 5, 5 1962. Gaceta Judicial, No. 2253-2254, 342. Presiding Justice 
José Hernández Arbeláez. An example of the category of so-called unforeseeable risks are those produced in 
spite of all care adopted. On this topic, see, Olenka Woolcott, Tania Vivas & Tary Cuyana Garzón, El problema 
de las transfusiones de sangre y la transmisión del VIH. Realidad y respuestas del Derecho para la protección 
del paciente (Bogota: Universidad Católica de Colombia, 2017); Olenka Woolcott, “La indemnización de las 
víctimas de riesgos médicos allende los límites tradicionales de la responsabilidad civil”, Revista Criminalidad, 
vol. 57, No. 1 (2015): 61-74.



Toward a Reconstruction of Strict Liability Law through Colombian Jurisprudence

33

PR
IVA

DO
 19

the activity that caused the harm. In effect, the Court considers construction to 
be a technical activity. And, as activities related to mathematics have made great 
progress, due to which “[…] there is always a possibility to foresee and prevent the 
negative consequences that the work may cause, such that in works of this nature, 
injuries caused by them must be presumed to be caused by a fault in agendo or in 
abstinendo attributable to the person on whose behalf the work is undertaken.”

Specifically, from the aforementioned judgment it is clear that modern 
construction is a socially useful activity, but, at the same time, is dangerous in 
nature, regarding which “[…] proof of the injury generally clarifies its cause, and 
the fault of the author of the new work is presumed in accordance with article 
2356 of the Civil Code.” However, it is noteworthy that at the same time the 
Court contemplates a presumption of fault of he who carries out the hazardous 
activity, it also specifies that “[…] except for evidence of the exclusive fault of 
the victim, intervention of a foreign element, of force majeure, the conditions of 
compensatory action for non-contractual liability or tort, in which he who pays 
the compensation should be, before all, the direct author of the injury.”

As can be seen, the aforementioned causals for the exclusion of liability to 
which the Court referred do not include evidence of absence of fault, whereby the 
presumption of fault would be a so-called irrefutable presumption of fault.50  The 
presumption is irrefutable in that it does not admit evidence of due diligence to 
exempt themselves from liability, which contradicts the essence of the presump-
tion of fault and of its consequences. This would in reality be a mask of fault with 
a content of strict risk-based liability, which, on the facts, the Court applies in the 
decision under consideration. 

Regarding this dichotomy of exoneration from liability that risk-based lia-
bility creates, it is worth turning to what Italian law has proposed on this topic. 
This book will have the opportunity to do so, here; suffice to say the situation is 
different from the posture of Colombian law. Substantively, this difference stems 
from the formal perspective of the normative text regarding liability considered 
in the present study. 

50 Referring to the irrefutable presumptions of liability, Christian Larroumet, Derecho Civil. Introducción al estudio 
del derecho privado (Bogota: Legis-Universidad del Rosario, 2006), 388. See also, Fabricio Mantilla Espinosa, 
“La norma de indemnización de perjuicios causados por las actividades peligrosas (art. 2356 Código Civil 
Colombiano)”, Opinión Jurídica, vol. 3, No. 6 (2004): 101-24. 
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In effect, the Italian Civil Code provides for strict risk-based liability in article 
2050 CC, according to which, he who causes injury in the development of a dan-
gerous activity is obligated to compensate it, “if he does not prove to have adopted 
all appropriate measures to avoid the injury.” The wording of the Italian norm has 
allowed for its qualification as intermediate strict liability, respect to strict liability, 
whose only limit is a break in proximate causation. The aforementioned norm 
contains the possibility for the defendant to free himself from liability by proving 
absence of fault, meaning proving he adopted all measures the technique offers for 
reducing the danger. However, in fact, as revealed in the jurisprudence, defendants 
in cases of injury for hazardous activities are only exempt from liability with evi-
dence of a break in proximate causation. To this end, Italian doctrine indicates that 
the norm indicates that it has wanted to forgo sanctioning negligence that may have 
occurred in the specific case. As in the majority of cases these are due to dependents 
rather than the owner of the activity, the norm seeks to create liability that links the 
risk created with the utility obtained.51

The presumption of fault with effects of presumption of liability, or categorical 

presumptions 

The jurisprudence is repetitious in invoking the presumption of liability in the 
application of article 2456 of the Civil Code, or in stating that the norm contains 
this presumption. However, in its reasoning, for the exemption of liability, the 
jurisprudence only permits evidence regarding a rupture in proximate causation, 
meaning any of the causals that are inherent to strict liability: act of God, force 
majeure, or the fault of the victim or a third party. 

A large number of the pronouncements of the Supreme Court of Justice are 
along this line. Thus, in general, cases of vehicle collisions evidence this position. 
For example, one may cite the decision of June 4, 1992, regarding the collision 
of a company truck with a vehicle, the driver of which died as a result of the 
accident. The Court has established “[…] when the origin of the injury is an 
activity that may be considered dangerous, supported by article 2356 of the Civil 
Code, the jurisprudence has adopted a conceptual and evidentiary regime whose 

51 See the dogmatic proposal of Pietro Trimarchi, Rischio e responsabilità oggettiva (Milán: Giuffrè, 1961), 48, 
275. Along this same line, also Demetrio De Martini, “Responsabilità per danni da attività pericolosa e respons-
abilità per danni nell’esercizio di attività pericolosa”. Giurisprudenza Italiana, vol. 2 (1973): 963-90.
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mission is none other than to favor the victims of certain accidents in which man, 
using in his work forces over which he cannot always have absolute control […], 
had in fact placed other associates at the imminent risk of receiving an injury, 
although the activity involved, characterized thus by its dangerousness, is cared 
out with expertise and observing all required diligences.”52

Later, in the same decision, the Court highlights that jurisprudential doctrine 
has deduced “[…] that there is a presumption of liability on those dedicated to 
the exercise of dangerous activities […]”. The decision reaffirms that this liability 
rests on the existence of liability of the defendant, although this is presumed, 
and admits his exculpation demonstrating the injury was caused by a break in 
proximate causation. As may be observed, the Court maintained its line of stat-
ing the existence of a presumption of fault that does not admit evidence of the 
absence of fault to free a defendant from liability, which translates, in essence, to 
a presumption of liability. 

Additionally, the extensive application of this article’s presumption of lia-
bility to the legal person upon whom the driver whose vehicle caused the injury 
depends stands out. The application of this presumption is based on the argument 
that although responsibility for actions of the dependent are applicable to the legal 
person, the presumption of fault is also applicable to him, due to his condition 
of “guardian of the activity.” This phrase refers to those who in this sphere have 
effective power over the use, control, or utilization of the item through which this 
activity is undertaken. To this end, according to the Court, “[…] the presumption 
extends inexorably to all those who may be responsible for the activity that pro-
duced the event that caused the injury […].”53

The presumption of fault for injuries caused by electricity – special risk

It is indisputable that electricity is hazardous by nature,54 that its potential for 
injury is high, as its functioning is a source or motor for industry, machinery, 

52 Supreme Court of Justice. Judgment of June 4, 1992. Presiding Justice Carlos Esteban Jaramillo Schloss, 
Gaceta Judicial CCXVI-395, 10.

53 Ibid., 14.

54 Colombian jurisprudence recognized the dangerous nature of electricity in a judgment of March 16, 1945, 
when it referred to electricity as “one of those in which the practical evidentiary consequence of placing the 
defendant in a situation of presumed fault, such that it is sufficient to demonstrate that the harm was caused 
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appliances, and its generation, transformation, transmission, and dissemination, 
all of which reflects its high potential for injury.55

In spite of the aforementioned characteristics, which jurisprudence assumes in 
one way or another, the jurisprudence does not adopt a clear position determining 
the existence of strict risk-based liability. In effect, the irrefutable presumption 
of liability predominates, which partially overcomes an initial approach that 
persevered in the application of fault-based liability in these cases.56

In this regard, the cassation judgment of October 8, 199257 involves the case 
of a minor victim of an electrified wire from a company that provides electric-
ity in the area of the accident, who died after stepping on the wire. The Court 
highlighted that handling electricity is a hazardous activity, and thus liability is 
presumed for those who carry out this activity. The Court outlined that the fact 
that the activity is hazardous means that the entity that materially undertook the 
work is considered liable, as well as the entity that owns the electricity grids in 
the department. On this point, the decision specified, “even when electricity is 
one of the pillars of human progress and the motor par excellence of amazing 
technological advances, it is inevitable to recognize that it is also an element 
whose use involves special risks for people…,” where the activity is characterized 
by its hazardousness.  

From the arguments outlined above, one may deduce that mere ownership 
of a dangerous item, such as electricity, is sufficient to apply a presumption of  

by the generation, transformation, transmission, and distribution of electric power, for the individual responsible 
for such endeavor to fall under the weight of the deserved legal presumption.” Supreme Court of Justice. Civil 
Cassation Chamber. Judgment of March 16, 1945. Gaceta Judicial LVIII, 668. In the case, the Court adopts 
the presumption of fault. 

55 The judgment of the Supreme Court of Justice of June 23, 2005 specified that “generating, conducting, and 
distributing electric energy are activities that the jurisprudence has characterized as dangerous.” Supreme 
Court of Justice. Judgment of June 23, 2005. Presiding Justice Edgardo Villamil Portilla.

56 The reference to the initial approach of jurisprudence regarding the injuries derived from electric energy is 
based on the arguments of the Court’s judgment from February 28, 1956, involving electrocution and charring 
of a victim with a fallen electrical line that was connected to the floor through a wire fence, near the victim’s 
home. “[…] This would be sufficient to affirm the liability of the defendant entity without making use of the 
presumption applied in activities determined to be dangerous.” See: Supreme Court of Justice, Civil Cassation 
Chamber. Judgment of February 28, 1956. Presiding Justice Agustín Gómez Prada, Gaceta Judicial No. 2163-
2164, 98.

57 Judgment of the Supreme Court of Justice of October 8, 1992. File 3446. Presiding Justice Carlos Esteban 
Jaramillo Schloss. Gaceta Judicial (2017): 670. In this decision, the Court recognizes that electricity is one of 
the pillars of human progress and the motor par excellence of amazing technological advances.
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liability of the company responsible for the service of sale and distribution of 
electric energy. This is the case even if another individual manipulated the wir-
ing, as occurred in this case with the authorization of the electric company. It is 
worth noting that the decision attributed the capacity to contain a presumption of  
liability to article 2356 of the Civil Code, which gives rise to a special regime  
of liability for the injuries caused by the execution of a hazardous activity, a pre-
sumption that is only undermined by proof of the victim’s fault, force majeure, 
act of God, or the intervention of a third-party. 

The decision refers to electricity as creating “special risks,” and thus contin-
ued the trend of other cases regarding so-called “foreseeable risks.”58 This uses a 
presumption of liability to discharge the victim of the need to provide evidence 
of this subjective element, and only accepts a break in proximate causation as 
a basis to free the defendant from liability. Thus, one may observe that if he 
is before a risk of particular magnitude and importance, susceptible to trigger 
accidents, as in the case, he will be required to provide compensation to victims 
based on strict liability, without having to undertake a subjective evaluation of 
the conduct of the individual responsible. 

Some years after the 1992 judgment, the Supreme Court of Justice issued 
its judgment of August 26, 2010,59 which also involved a case of electrocution. 
The victim was on a farm surrounded by an electric fence. Although the decision 
involves a case of a hazardous activity, it was after the judgment of August 24, 
2009,60 regarding a car crash, whose merit was interpreting the norm of article 
2356 of the Civil Code as strict risk-based liability.  

The aforementioned decision of 2010 represented a shift from decisions prior 
to the pronouncement of the judgment of August 24, 2009, which was considered 
a decisive step toward strict risk-based liability. In other words, the judgment 
of 2010 recovered the application of a presumption of liability for the alloca-
tion of liability for hazardous activities. To this end, the decision specified that 
“the Corporation has repeatedly adopted as a hermeneutic criterion framing the 

58 See Supreme Court of Justice. Judgment of April 5, 1962, Gaceta Judicial, Números 2253-2254, 342. Presiding 
Justice José Hernández Arbeláez.

59 Supreme Court of Justice, Civil Cassation Chamber. Judgment of August 26, 2010. Presiding Justice Ruth 
Marina Díaz Rueda. Concurring opinion of William Namén Vargas, 45-63.

60 Supreme Court of Justice. Judgment of August 24, 2009. Presiding Justice William Namén Vargas.
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exercise of hazardous activities under the auspices of the so-called presumption 
of liability on the implementer or he who is the legal owner, in his condition of 
legal guarantor of the item, scenario in which the victim is protected, relieving 
him of demonstrating who was at fault in the event that caused the injury suffered, 
and whose compensation he claims through the Court, a circumstance explained 
from the situation that derives from the burden society places on the person who 
benefits or enriches himself from it, and not for the risk created with its use. 
The offended has only the duty to accredit the configuration of existence of the 
injury, and the causal relationship between this and the author’s conduct, who 
may exonerate himself only by demonstrating the occurrence of an act of God or 
force majeure, exclusive fault of the victim, or the intervention of a third party.”61

The Court has indicated that the judicial interpretation of the chamber, with 
respect to the presumption of liability, “emanates from the very text of article 
2356 of the Civil Code, when it provides that ‘as a general rule, all injury that 
may be attributed to malice or negligence of another person must be repaired by 
the latter,’ which clearly means that the classification of the actor’s conduct are 
within the broadest sense of what should be understood as the acts of liability 
of a given person in his social life and in his relationships with his peers, when 
either in exceeding his rights and prerogatives or the forces of nature, his conduct 
causes injury to others or their patrimony.”62 In this line, the Court denies that the 
injury produced or the risk created by a conduct classified as a hazardous activity 
is what determines responsibility. In contrast, it affirms that it is the “categorical 
presumption of having worked in the exercise of behavior with such character-
istics with malice, negligence, or neglectful inattention, that is, with the lack of 
foresight that itself constitutes liability.”63

In the present case the Court is emphatic in highlighting that it was not the 
will of the legislator to leave out fault in responsibility for hazardous activities, 
and that, this element is inherent in the norm. However, it also recognizes that the 
Civil Code is clear and unequivocal in determining that the cause of compensa-
tion rests on the hazardous activity, such as the conduction of electricity. 

61 Ibid., 14.

62 Ibid., 16.

63 Ibid.
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Accordingly, from the jurisprudential trajectory that constitutes the applica-
ble reality of the norm under study, one my gather that the so-called categorical 
or irrefutable presumption is merely a fiction of fault to serve as a basis for the 
allocation of liability.64 However, ultimately, there is a pronouncement in favor 
of the victim of the injury. In effect, it is strict liability dressed as a categorical 
or irrefutable presumption. In other words, in reality the pronouncement aims 
for strict liability, as one may deduce from the precisions the judgments make to 
indicate the defendant may only be freed from liability with evidence of a break 
in proximate causation. 

The critique posed in the paragraph above finds support in the concurring 
opinion of Justice Namén Vargas to the same 2010 judgment. Vargas questions 
the posture assumed by the majority of the Civil Chamber of the Supreme Court 
of Justice regarding the treatment of civil responsibility for hazardous activities, 
specifically with respect to presumed liability. The Justice departs from this argu-
ment, in which the presumption of fault is inherent in article 2356 of the Civil 
Code, and emphasizes that the changes facing society should be reflected harmo-
niously in the legal order. In effect, the law integrates the sociological element 
that is human life, and it is so important that it directly impacts the application of 
the positive norm.65 In this way, Vargas considers that the “the presumption of 
liability for the mere exercise of a hazardous activity lacks any logical and nor-
mative basis,”66 and concludes that the norm contains a premise of strict liability 
for risk, as is the case of electricity, regarding which the presumption of liability 
“does not seem convincing, especially if the prevailing universal trend is strict 
liability.”

Later, in 2014, the Supreme Court of Justice pronounced in other cases of 
injuries caused by electricity. It persisted in sustaining responsibility for fault 
based on a presumed fault due to hazardous activity, regarding which the 

64 Considering it to be a myth that fault is the essential supposition of liability, and being as prejudicial the mor-
alistic or logical reasons used to support this supposition: Renato Scognamiglio, Responsabilità civile. Scritti 
giuridici, Scritti di diritto civile (Padua: Antonio Milani, 1996), 325.

65 Law is integrated by human conduct, norms, and values. Carlos Fernández Sessarego, Derecho y Persona 
(Buenos Aires: Astrea, 2015); Miguel Reale, La teoría tridimensional del derecho (Valparaíso: Edeval, 1978).

66 Supreme Court of Justice. Judgment of August 24, 2009. Presiding Justice William Namén Vargas, 51.
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defendant may only free himself from liability with proof of a break in proximate 
causation, and evidence of diligent conduct does not excuse or exonerate him.67

Thus, in a case resolved by the judgment of the Supreme Court of Justice 
on April 28, 2014, the victim passed near a crane on which workers from an 
electricity company were moving a post that supported electrical wires. The 
victim suffered an electrocution that caused his death. The Court, using the juris-
prudence cited above, emphasized that it was a case of hazardous activities that 
led to a presumption of fault without the possibility of invoking due diligence as 
a defense, as a break in proximate causation was the only defense that would free 
the defendant from liability, and did not apply in the case. 

In another case regarding a fallen high-tension wire on a farm, which caused 
a fire on the plaintiff’s property, the Court issued a judgment on May 16, 2014.68 
It did not follow this earlier judgment; and declared liability for hazardous 
activities, and also specified that the constitutive elements of liability must be 
present. This includes “the act committed by a person, intentionally or wrong-
fully,” which raises questions, as the confluence of the subjective element is not 
a premise for risk-based liability. In effect, the Court replicated the tribunal’s 
decision by finding the defendant business’ fault (Electrificadora del Caribe), due 
to inadequate maintenance of “electricity networks” and the causal relationship, 
which consisted in a defective connection of electric cables, which produced a 
false contact between conductors that then overheat the lines, until they produce 
sparks and later fires. 

As one may observe, on this opportunity, the Court did not make use of a pre-
sumption of fault to sustain risk-based liability. Rather, it invoked the traditional 
criteria of subjective allocation, using a subjective evaluation of the conduct. 
In other words, proven fault for the purposes of attribution of liability, without 
prejudice to the existence of a hazardous activity, which in the case manifested in 
a high-tension electric grid cable that led to property damage. 

67 Emphasizing the argument of the presumption of liability created by article 2356 of the Colombian Civil Code, 
and that one may not excuse oneself with evidence of having acted with due diligence, the Supreme Court of 
Justice also issued its judgment of September 8, 2011, Ref: File 73449-3103-001-2006-00049-01. Presiding 
Justice Ruth Marina Díaz Rueda.

68 Supreme Court of Justice. Judgment of May 16, 2014. Presiding Justice Ruth Marina Díaz Rueda. 
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Notably, allocation for fault continues to be the predominating criteria for 
attribution of responsibility for hazardous activities in Colombian jurisprudence. 
In particular, the last case cited evidences this, in which the hazardous activity 
is electricity, and with respect to which the negligent conduct of the defendant, 
the failure to maintain electric grids, was evident. Additionally, one can appre-
ciate that, in the Court’s judgment, there was no need to invoke the thesis of the 
presumption of fault, in contrast to other opportunities, meaning the majority of 
cases of hazardous activities.69 Nonetheless, with respect to evidence to free the 
defendant from liability, the Court was emphatic in maintaining that neither force 
majeure nor an act of God was present in such a capacity so as to cause a break 
in proximate causation.

In the subjectivist line of Colombian jurisprudence, there are some decisions 
that highlight, some more than others, the reference to the general liability clause, 
consecrated in article 2341 of the Civil, even for some cases of hazardous activ-
ities and with respect to which the duty of care and compliance with behavioral 
standards is emphasized. The reference to a fault-based liability does not go with 
the jurisprudence of yesteryear, which is understandable due to the temporal loca-
tion of reasoning regarding the allocation of civil responsibility on an absolutely 
subjectivist basis, but does go with recent decisions regarding cases of hazardous 
activities, such as injuries from escalators. 

On this topic, the decision of the Supreme Court of Justice of August 5, 2014 
involved a case in which the victim fell down the escalator in a store. Although the 
petition emphasized that the escalators did not meet the minimum safety require-
ments established, it stressed “merely having an escalator in a store constitutes 

69 The same argument of the presumption of fault prevails in jurisprudence regarding liability for transit accidents. 
Supreme Court of Justice. Judgment May 18, 1972. Presiding Justice Ernesto Gamboa Álvarez; Supreme 
Court of Justice. Judgment of March 18, 1976. Presiding Justice Germán Giraldo Zuluaga; Supreme Court of 
Justice. Judgment of April 30, 1976. Presiding Justice Humberto Murcia; Supreme Court of Justice. Judgment 
of September 5, 1978. Presiding Justice Zambra Álvarez; Supreme Court of Justice. Judgment of July 16, 
1985. Presiding Justice Horacio Montoya Gil; Supreme Court of Justice. Judgment of July 17, 1985. Presiding 
Justice Humberto Murcia Ballén; Supreme Court of Justice. Judgment of August 29, 1986. Presiding Justice 
José Alejandro Bonivento Fernández; Supreme Court of Justice. Judgment of August 25, 1988. Presiding 
Justice Rafael Romero Sierra; Supreme Court of Justice. Judgment of June 4, 1992. Presiding Justice Carlos 
Esteban Jaramillo Schloss; Supreme Court of Justice. Judgment of June 30, 1993. Presiding Justice Héctor 
Marín Naranjo; Supreme Court of Justice. Judgment of October 30, 1995. M. P. Nicolás Bechara Simancas; 
Supreme Court of Justice. Judgment of November 26, 1999. Presiding Justice Silvio Fernando Trejos Bueno; 
Supreme Court of Justice. Judgment of October 23, 2001. Presiding Justice Carlos Ignacio Jaramillo Jaramillo; 
Supreme Court of Justice. Judgment of April 8, 2014. Presiding Justice Fernando Giraldo Gutiérrez. 
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the creation of a danger, which demands a higher level of care from the individual 
responsible for them.”70 It is noteworthy that the Court has developed its rea-
soning on the case using elements that support fault-based liability, contained 
in article 2341 of the Civil Code, regarding which the Court highlighted the fact 
that it is built in the idea of liberty. Upon this basis, in this case it rejected the 
configuration of negligent or imprudent behavior on the part of the business to 
which the injury was attributed, emphasizing the presence of exclusive fault of 
the victim, and thus, the lack of liability. It specified, “…we are not called to 
respond for any unforeseeable or uncontrollable consequence that derives from 
our acts, but rather only those that we undertake with fault or negligence.”71

Although the outcome of the case was resolved with a break in proximate 
causation, the arguments the Court used in the development of its reasoning 
reveals a subjectivist approach to liability, according to which it emphasizes the 
absence of negligent conduct on the part of the defendant, and even invokes the 
general clause of fault-based liability to evaluate the defendant’s conduct. Using 
such a perspective, in the evaluation of cases of injuries from hazardous activities, 
one observes a distinctly subjectivist tone in the jurisprudence, although the cases 
generally are resolved by examining one of the possible breaks in proximate 
causation.72

Final considerations 

The liability that article 2356 of the Colombian Civil Code contemplates contains 
a rule of hazard-based liability. Although the problem results from the applica-
tion of jurisprudence over the course of decades, it must be noted that the norm 

70 Judgment of the Supreme Court of Justice of August 5, 2014. File No. 05266 31 03 002 2002 00010 01. 
Presiding Justice Margarita Cabello Blanco.

71 Judgment of the Supreme Court of Justice August 5, 2014. File No. 05266 31 03 002 2002 00010 01. Presiding 
Justice Margarita Cabello Blanco, p. 24.

72 In other cases, the Court has been even more emphatic in using fault so that the liability to which article 2356 
of the Civil Code refers is relevant. Thus, in a traffic accident, the Court has highlighted the presence of a pre-
sumption of fault, regarding which the Court has indicated that the defendant may exonerate himself with the 
causes of exoneration of fault and demonstrating he acted with all measures of care and diligence in order to 
avoid the injury caused, and the burden of proof falls on he who caused the injury. Supreme Court of Justice. 
Judgment of May 18, 1972. Presiding Justice Ernesto Gamboa Álvarez. 
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that refers to risk has a different basis for allocation of liability in relation to the 
general principle of fault-based liability. 

It is true that the Colombian legislation from the 19th century was marked 
by that era’s influence regarding the predominance of subjective liability, which 
allows one to understand the ambiguous formulation between fault and risk 
contained in article 2356. However, in spite of this influence, the autonomy of 
the norm with respect to article 2341 of the same Code cannot be denied. The 
latter article contains the rule for responsibility for one’s own acts, referring 
to situations that involve a level of risk for causing injury. Along this line, the 
increasing practice of activities that constitute risks in and of themselves has led 
to an increase in the injuries the Colombian system must address through the 
application of article 2356 of the Civil Code. The solution of these cases has not 
been peaceful, as the Colombian jurisprudence shows both progress regarding 
the recognition of a real objective allocation of liability, and setbacks, which 
predominate, regarding recovering a line of subjective interpretation of liability, 
to avoid losing the connection with the principle of fault as the main criteria for 
allocation of responsibility. 

To this end, presumptions of fault have become the ordinary modus operandi 
of judges to attribute responsibility for risk using fault-based reasoning, trans-
lated into the failure to fulfill the duty of care or diligence. This has no logical 
explanation in the context of hazardous activity, in particular if the defendant 
may not exculpate himself with evidence of the absence of fault. 

This approach translates into a position of comfort in attempting to show that 
the criteria of subjective allocation still prevails in a reality that demands a posi-
tion that clearly favors the victims of the injury and coherence in the arguments 
that the theory of risk-based liability adopts. This would allow an adequate and 
transparent allocation of risk on subjects in a position to take necessary measures 
to prevent such injuries, and, in the event that they are produced, to facilitate the 
compensation of the victim. The current state of allocation of liability for risk 
does not allow for this, as determined by article 2356 of the Colombian Civil 
Code.

Jurisprudential interpretation has tended to preserve, at least in format, the 
subjective criteria of allocation, although the underlying conviction is that cases 
of risk-based liability may not follow any path other than that of strict liability. 
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This conviction stems from the reiterated position in judgments regarding allow-
ing exoneration from liability only with evidence of one of the causes of a break 
in proximate causation. With this attitude of Colombian jurisprudence regarding 
such cases, uncertainty regarding cases of injuries caused when certain risks 
materialize is perpetuated. Although the use of presumptions has led to prohibit 
the defendant from presenting evidence of the lack of fault, this possibility still 
remains, which coincides with the classic theory of fault-based allocation. 

As has been observed, Colombian jurisprudence reveals its distance from 
other legal experiences, such as the European or that of other Latin American 
countries (Peru or Argentina, among others), which identify in risk another 
criteria for allocation that is capable of encompassing multiple situations of inju-
ries. Some of these experiences, such as those incorporated in to the European 
document of harmonization of liability (PETL), even recognize this category as 
a principle parallel to that of fault for the purposes of determining allocation of 
responsibility, in order to address diverse situations of strict liability. In this way, 
these experiences break with the tradition of using fault as the only basis for 
allocation of liability.  

In effect, modern time is different, novel, and complex, and civil liability 
remains dedicated to respond to the need for reparation of victims of injuries in 
honor of the function that determines it: compensating injuries. In this vein, the 
objectivizing tendencies of liability move onward in their path away from fault, 
including their adoption in legislation, which provides security regarding their 
application. This is yet more evidence that the discussion initiated in the 19th cen-
tury regarding fault-based or strict liability is still open. Scholars must continue 
the work of clarifying how much of this change is the result of jurisprudence and 
how much is the result of legislation, at the national or international level. 

Additionally, although the Colombian Civil Code maintains an ambiguous 
norm regarding risk-based liability, as is the case of article 2356, the jurisprudence 
fluctuates and has tipped the balance to interpret that the aforementioned norm 
contains a rule of strict risk-based liability only for some hazardous activities, 
those the jurisprudence has identified, and opted not to apply strict risk-based 
liability more generally. In effect, the present study evidences that a rule of strict 
risk-based liability does exist, which has emerged from jurisprudence, although 
it is not defined in legislation. 
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According to what stems from the application of the premise of liability 
under study through a review of the jurisprudence, both progress and setbacks are 
observed regarding the definition of strict risk-based liability. There is a certain 
fear of declaring strict risk-based liability, in spite of criteria for allocation of 
liability that alludes to this premise of liability.

However, guidance stems from the jurisprudence regarding what is understood 
to be a dangerous activity and regarding whether article 2356 of the Colombian 
Civil Code proposes an autonomous premise of liability in relation the general 
clause of fault-based responsibility, consecrated in article 2341 of the same Code. 
There is also guidance regarding whether risk as a criteria of allocation includes 
foreseeable or unforeseeable risks and whether in cases of hazardous activities the 
only form of exoneration from liability is with evidence of a break in proximate 
causation. This guidance accompanies a series of arguments that, while not draw-
ing a clear panorama for the affirmation of strict risk-based liability, do provide 
a glimpse of the creation of the pillars of a premise of strict risk-based liability, 
which has emerged in Colombian law as a necessary response to the demands 
for compensation of victims of these types of activities, which are increasingly 
frequent due to the current conditions for the development of activities regarding 
the production of goods and services. 

One must recall that although the authors of the Colombian Civil Code made 
a clear preference for a subjective liability regime, the jurisprudence reveals 
some difficulties for peacefully accepting this decision currently, and reveals the 
conflicts caused by opting to remain tied to the subjectivist tradition. Special leg-
islation for strict liability stands out in the Colombian legal order, as in the case of 
producer-product liability, as an institutional revolution of civil liability observed 
in comparative law. After some jurisprudential approximations in Colombian law 
during the 2000s, this special legislation was officially adopted in the Consumer 
Statute, approved by Law 1480 of 2011. 

As may be seen from the jurisprudential overview, which constitutes the 
reality of the application of the norm in question, the so-called irrefragable or 
irrefutable presumption of fault is only a fiction that serves as a basis for the 
allocation of responsibility, but which in reality is a pronouncement in favor of 
the victim of the injury. In effect, it is strict liability dressed as an irrefutable 
or absolute presumption of fault. In other words, in reality, the pronouncement 
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points toward strict liability, as observed from the precisions court decisions 
make to indicate that the defendant may only exonerate himself from liability 
with evidence of a break in proximate causation.



PRESUMPTIONS IN THE CONTEXT OF CIVIL 
RESPONSIBILITY AND THEIR APPLICATION IN 

COLOMBIAN JURISPRUDENCE 

Abstract

Civil liability has received exhaustive treatment from the legal and jurisprudential  
perspectives regarding its various categories, being these of pre-contractual, 
contractual, post-contractual or extra-contractual nature. In relation to extra- 
contractual civil liability, regarding the voluntariness presented by the author 
of the damage, it is possible to identify what has been traditionally known as 
subjective responsibility, derived from guilt, which is dealt with in the Article 
2341 of the Colombian Civil Code, and, on the other hand, objective liability, 
which comes from the performance of dangerous activities, under the terms of 
the Article 2356. Nevertheless, in this last case, there persists the idea of treating 
it in a differential manner, which generates some perplexity due to the lack of 
unanimity regarding the adequate categorization of the presumption on which 
said responsibility is based, given that it has oscillated between the so-called  
presumption of responsibility, presumption of guilt and, more recently, the 
so-called strict liability. These are positions that, despite using a differential 
argument in their content, in the end seem to lead to the same result, which trans-
lates into exempting from the burden of proof those who suffered the damage 
caused by the performance of the activity, so that the one who executes it has to 

2



48

PR
IVA

DO
 19

The Modernization of Civil Law Institutions: Civil Liability, Property and Contract

prove the reason for exculpation. To explain this aspect, the chapter presents a 
jurisprudential approach to said treatment.

Keywords: Civil liability, the burden of proof, presumptions, exemptions 
from proof.

Resumen

La responsabilidad civil ha recibido un tratamiento exhaustivo desde el punto legal 
y jurisprudencial respecto a las diversas categorías que la integran, bien sean estas 
de carácter precontractual, contractual, post-contractual o extracontractual, y en 
relación con la responsabilidad civil extracontractual,  respecto a la voluntariedad 
que le asiste al autor del daño, es posible identificar lo que tradicionalmente se 
conoce como responsabilidad subjetiva, derivada de la culpa, de cuyo contenido 
se ocupa el artículo 2341 del Código Civil colombiano y por otra parte, el de la 
responsabilidad objetiva, que proviene del despliegue de actividades peligrosas, 
en los términos del artículo 2356,  no obstante que,  en este último evento, persiste 
la idea de darle un alcance diferencial, lo que genera cierto grado de perplejidad 
por la ausencia de unanimidad en torno a la adecuada categorización del presu-
puesto sobre el cual se funda la responsabilidad allí prevista, puesto que ésta  ha 
oscilado entre la denominada presunción de responsabilidad, la presunción de 
culpabilidad y más recientemente, en la denominada responsabilidad objetiva; 
posturas que muy a pesar de contar con una argumentación diferencial en su 
contenido, a la postre pareciera ser que llevan al mismo resultado y que se traduce 
en eximir de la carga de la prueba a quien padeció el daño irrogado con motivo 
del despliegue de la actividad, para que sea el que la ejecuta, el llamado a acred-
itar el motivo de exculpación, y para comprenderlo, se hará una aproximación 
jurisprudencial a dicho tratamiento.

Palabras clave: Responsabilidad civi, carga de la prueba, presunciones, 
eximentes de prueba.

Preliminary considerations

Civil liability is an important aspect of legal systems, as civil liability frequently 
facilitates the necessary intervention of the administration of justice, to the 
extent that the legal relationships in which society moves generate this type of 
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liabilities.73 Thus, legal systems and jurisprudence tend to exhaustively address the 
diverse categories that make up civil liability, whether these are pre-contractual, 
contractual, post-contractual, or extra-contractual, all based on freedom.74

However, in the Colombian legal system, with respect to the specific modality 
of extra-contractual civil liability, regarding the voluntary nature of the actions 
of the author of the injury that led to liability, it is possible to identify what has 
been traditionally known as subjective liability. Subjective liability is derived 
from fault, and embodied in article 2341 of the Civil Code. Additionally, one 
can identify objective liability, which stems from the deployment of dangerous 
activities, as the Supreme Court of Justice considered.75 However, the idea of 
including a presumption of fault persists in objective liability, as explained in 
the previous chapter, which also analyzed the jurisprudential treatment of this 
presumption. The lack of unanimity regarding the adequate categorization of the 
basis upon which liability is established in article 2356 is somewhat perplexing. 
In this vein, it has been said that Colombian civil liability is fault-based as a rule. 
This means that to attribute conduct to a given natural or legal person, one must 
not only establish the conduct, the injury, and the causal link, but also the guilty 
act of the agent as a factor of attribution of liability, meaning his fault or negli-
gence. This general rule has exceptions, for example, Colombian jurisprudential 
creations that have designed various allocation factors, such as those of “created 

73 On this topic, see Javier Tamayo Jaramillo, citing, ROGER DALCQ, who states, “JOSSERAND thus summa-
rized his concept on civil liability, “there is nothing in the current world more complex and living, under the action 
of modern life, increasingly more mechanical and intense, liability tends to occupy the center of civil law, this 
is to say, of the law in general; in each area, in all directions, we always wind up there, both in public law as in 
private law, in the domain of people as in that of goods; at all times and in all situations civil liability becomes 
the neuralgic point common to all institutions […]”. De la responsabilidad civil, De las presunciones de respons-
abilidad y sus medios de defensa (Bogota: Editorial Temis, 1986), 16.

74 To this end, it has been stated, “[…] Freedom is thus constituted as one of the essential postulates of natural 
law, and is a principle that makes  possible attribution of liability, because only recognition of it allows 
for the injury the victim suffered give rise to a reparatory action against the person who produced it. 
[…] Hence, in Western legal systems, each person must respond for the injury he causes, unless there 
is a legal reason to attribute it to an external cause or a third party. Freedom allows individuals to devel-
op their own life plan, and to the extent that the person benefits from coexistence, he must reciprocally 
support the costs that stem from these relationships, meaning he will have to repair the injuries that he 
causes […]”. Supreme Court of Justice, Civil Chamber, Judgment of December 18, 2012, case number 2006-
00094 Presiding justice Ariel Salazar Pinzón. (emphasis ours).

75 Supreme Court of Justice of Colombia. Judgment of August 24, 2009, Civil Cassation Chamber. Presiding 
Justice William Namén Vargas, reference 2001-1054.
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risk” and hazardous activities, in which the determination of fault or negligence 
becomes secondary, whether due to objective liability or a presumption of fault.76

With the understanding that the aforementioned article 2356 has qualified 
as hazardous activities those indicated in said provision, we must affirm these 
activities are merely illustrative in nature, supported in the context surrounding 
the moment in which this nineteenth century norm was adopted. In light of the 
new realities that characterize our society, the spectrum of these activities has 
significantly expanded, as demonstrated in the first chapter. 

Insofar as the Colombia Supreme Court of Justice has stated, such activities 
extend to include “[…] labors that involve the employment of machines or the 
generation, distribution, or storage of energy…” and the Court thus has identified 
as hazardous activities the “[…] driving of automobiles, aviation, building con-
struction, use of cargo elevators, driving livestock in front of pedestrians, aerial 
fumigations, of explosives, residual gases from factories, chimneys from industrial 
installations, etc. […]77. Both the manipulation of electricity, characterized as 
dangerous “to the highest degree”78 and whose handling involves “special risks,”79 
and the transportation of electric energy, which creates a “serious risk,”80 as the 
preceding chapter specified, also enter into the category of “hazardous activities.”  

However, this consensus regarding categorization does not exist with respect 
to the presumption deduced from the content of article 2356. Judicial treatment 
of this presumption has oscillated between the so-called presumption of liability 
and the presumption of fault, and, more recently, strict liability. Although these 
postures have differential argumentations in their content, they seem to lead to 

76 Lina María Céspedes Báez & Angélica María Gutiérrez, “Civil liability for dangerous activities: a way of estab-
lishing the link between private legal persons and human rights violations in Colombia.” Vniversitas, 125 (2012), 
170, in: http://www.redalyc.org/html/825/82528730006/

77 Supreme Court of Justice of Colombia. Judgment of October 25, 1999, Civil Cassation Chamber. Presiding 
Justice José Fernando Ramírez Gómez, 6. http://hipertexto-obligaciones.uniandes.edu.co/lib/exe/fetch.php?-
media=25_octubre_1999.pdf 

78 Supreme Court of Justice of Colombia. Judgment of March 16, 1945, Civil Cassation Chamber, LVIII Judicial 
Gazette, 668. In this vein, judgment of October 8, 1992. Case No. 3446. Presiding Justice Carlos Esteban 
Jaramillo Schloss, from the same body.

79 Supreme Court of Justice of Colombia. Judgment of April 5, 1962, Civil Cassation Chamber. Presiding Justice 
José Hernández Arbeláez, published in the Judicial Gazette, No. 2253-2254, 342.

80 Supreme Court of Justice of Colombia. Judgment of December 19, 2006, Civil Cassation Chamber. Presiding 
Justice Carlos Ignacio Jaramillo Jaramillo, 6.
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the same result, which translates into relieving the injured party of the burden of 
proof, requiring the individual carrying out the activity that caused the injury to 
prove grounds for exoneration. 

Having made these considerations, the problem to be addressed in this 
chapter is the following: What is the content and scope of the presumption that 
exists with respect to carrying out dangerous activities, which in turn is related 
to the production of evidence that must be undertaken in the process of seeking 
reparation? 

To resolve this problem, we must affirm that in spite of its name of pre-
sumption of fault, the content of this presumption seems to involve a type of 
presumption of liability, and in other cases, a true strict liability. 

Regardless, the common denominator in the postures adopted is the char-
acterization of these provisions as a type of presumption. It is understood that 
such presumptions have been erected as a legal fiction, through which a legal 
consequence is inferred that tends to lift the burden of proof from the plaintiff, 
in light of the execution of hazardous activities. However, these postures are 
confusing and lead to queries regarding the content and scope of this form of 
responsibility. This, in spite of the fact that in all cases, regardless of the relief 
of the burden of proof, the presumption operates in a different manner, as the 
present chapter will show. 

Within this context we will consider the treatment given to liability from a 
legal and jurisprudential point of view, with an emphasis on the evidentiary aspect, 
to follow the analysis of the previous chapter. We will then examine the general 
treatment of presumptions, to consider causality in the evidentiary sphere, and 
based on this, provide some conclusions. These conclusions will seek to explain 
the variables that evidentiary activities offer regarding the type of presumption to 
be deduced from the content of article 2356. This allows for the proposal, from 
a social rule of law perspective and the new conception of procedural law within 
this system, an alternative formula based on the unofficial functions of the judge, 
as the director of the process, to provide that he who is in the best position to 
provide evidence bear the burden of proof. 

To reach this result, we must indicate this chapter used general methods of 
analysis, synthesis, induction and deduction and the specific method of bibli-
ographical or documental design. Based on a theoretical analysis of the diverse 
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positions regarding the issue under study, we were able to undertake a descriptive 
approach of this special form of extra-contractual civil liability and its relation-
ship with evidentiary activity.

Civil liability derived from dangerous activities in Colombia

Foundation and definition 

In accordance with the content of article 2356 of the Colombian Civil Code, juris-
prudence has affirmed that the cause of the harm is not precisely due to the use given 
to things. What happens in practice “is that the injury is caused with the things. As 
Doctor Jorge Cardozo Isaza states, it is more appropriate to call it “liability for the 
exercise of dangerous activities carried out through the use of things” It is not the 
thing that causes the injury, but rather the person who uses it.”81

Thus, one must affirm, as Cardozo Isaza does, “it is the dangerous activity 
that causes the presumption of fault in he who using the thing causes the injury. 
The basis of the presumption thus consists in the class of activity carried out with 
the thing.”82

Valencia Zea specified that dangerous activities are those that 
[…] have their origin in the use of all types of vehicles, machines, and new energies, 
as is the case with cars, trains, airplanes, sea and river ships, electricity, construction 
works, etc.83

If one takes this definition as a starting point, and with the understanding that 
the use of some objects humans create tend to enhance their force, it is opportune, 
for the effects of the present analysis, to consider the definition Tamayo Jaramillo 
proposes, indicating, 

[…] any activity that, once set in motion, through its structure or behavior creates 
more probabilities of injury than a common man is capable of tolerating is dangerous. 
This dangerousness results because the effects of the activity become uncontrollable 

81 Guillermo Cardona Hernández, Curso de obligaciones (Bogota: Ediciones Doctrina y Ley, 2001), 127, citing, 
on the topic, Jorge Cardozo Isaza, Apuntes sobre obligaciones (Ediciones Jurídicas Wilches, 1986), 218. 

82 Supreme Court of Justice of Colombia. Civil Cassation Chamber, Judgment of May 3, 1965.

83 Arturo Valencia Zea, Álvaro Ortiz Monsalve, Derecho civil —De las obligaciones— Vol. III, (Bogota: Editorial 
Temis, 1998), 235.
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or unpredictable due to the multiplication of energy and movement, to the uncertainty 
of the effects of the phenomenon, or the capacity of destruction of its elements.84

This form of liability has acquired particular importance due to the develop-
ment of technologies, as the human capacity for invention is what has permitted 
the inclusion within daily life of new elements that not only improve the quality 
of life, but also increase their productive capacity. It is within the latter scenario 
that the operation of things causes the subject to put society at risk. 

Evolution of liability derived from dangerous activities in Colombia 

We have affirmed that the new reality in which legal relationships move make a 
special type of liability necessary, given, as Valencia Zea states, it was necessary 
to improve the situation of victims, to the extent that, in practice, it was impos-
sible for them to demonstrate fault in the exercise of these activities. In effect, 
Zea indicated that the first argument of the Supreme Court of Justice stated that 
the injuries caused by railway and electricity companies must be repaired based 
on article 1604 of the Civil Code. Such norm “[…] regulates issues related to 
contractual liability; the solution consists in regulated cases of extra-contractual 
liability with norms of contractual liability, which is an eminently practical, 
equitable and humane solution.”85 This position is evidenced in the judgments 
“a) […] of December 1929, which ordered a railway company to pay the value 
of a truck that was run over by a train, b) of 1923, which ordered an electric 
company to pay damages to an individual who suffered an electrocution that left 
him totally invalid […]. c) In general the same doctrine was set in judgments of 
1933 and 1936,”86 which reaffirmed the need for companies involved in this type 
of activities to prove diligence and care.  

However, Professor Eduardo Zuleta Ángel, in Colombia, gave a new dimen-
sion to extra-contractual liability, taking as a basis for his analysis if the provisions 
of article 2356 were a repetition of article 2341. His conclusion was that the latter 
article provides that he who has acted with intent or fault is obligated to repair, 

84 Tamayo Jaramillo, De la responsabilidad, 113.

85 Valencia Zea, Derecho civil, 236.

86 Ibíd., 236.
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framing his conclusion within the facts of the case, inasmuch as the former refers 
to injuries that may be attributed to malice or negligence, and operates in activities 
with special risks. He also noted an additional concrete difference, to the extent that 
in the premise of article 2341, the victim must prove intent or fault of the author 
of the injury, whereas in article 2356, the victim need only prove the injury and its 
material attribution to an individual, without requiring the victim to prove the fault 
of this individual. This difference is due to the presumption of liability contained 
in the latter article, which appeared in the jurisprudential field in such contexts, 
reflected in the judgment of March 14, 1938, which we will discuss later.87

In spite of this, the Court structured a system of presumptions based on a new 
interpretation it gave article 2356 of the Civil Code. The Court 

[…] wound up creating acrimonious controversy in our country. Such that today we 
find jurists who, like antagonistic enemies, have situated themselves in diametrically 
opposed viewpoints in this discussion. Some jurists defend a reinterpretation “in 
accordance with the times,” such as the one that currently supports the expansion 
of “dangerous activities,” which would allow for a reinterpretation of article 2356 
of the Civil Code, and create a presumption from there. Others are committed to a 
subjective element such as fault or negligence of the agent, while still others base 
liability on an objective factor, such as risk.88

This allows one to infer that within the Supreme Court there are two 
approaches to the topic: 1) the traditionalist approach, which defends the theory 
of fault, and 2) the objectivist progressives, who support a risk-based theory. In 
spite of this, “what is curious about this situation is that the solutions adopted 

87 Here we must point out that in a very important article of Professor Luis Felipe Botero Aristizábal, titled “El 
oscuro origen de las actividades peligrosas en derecho colombiano: ¿es necesaria una relectura del artículo 
2356 del Código Civil?”, in Responsabilidad Civil, Seguros y Filosofía del Derecho, en homenaje a Javier 
Tamayo Jaramillo (Bogota: Editorial Biblioteca Jurídica Diké, Pontifical Xavierian University, Vol. I, 2011), 427-
451, Aristizábal questions this interpretation, based on an interesting study by the Chilean professor Javier 
Barrientos Grandón, to conclude, “the conclusions of Professor Barrientos are unquestionable and confirm 
our doubts regarding the interpretations that our country’s jurisprudence and doctrine have made regarding 
article 2356 of the Civil Code” (p. 434). Regarding the characterization of some hazardous products, the case 
of medications, see Paola Fonseca and Olenka Woolcott, “Los medicamentos y la información: implicaciones 
para la imputación de la responsabilidad civil por riesgo de desarrollo en Colombia”, Revista Criminalidad, vol. 
60, No. 1 (2018): 79-93.

88 David Alejandro Castañeda Duque, Presunción de responsabilidad culpabilidad o carga dinámica de la prueba 
(Medellin: Ediciones Editora Señal, 2015), 19, who, regarding the subjective element, cites the judgment of 
August 26, 2010, Presiding Justice Ruth Martina Díaz. Regarding objective elements, he cites the judgment of 
August 24, 2009, Presiding Justice William Namén, to which we will refer later.
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in the operative parts of the decisions are practically the same, regardless of the 
theory the presiding justice argues.” 89

Responding to the former considerations, regarding the evolution of civil 
liability for the nature of things can be divided into three main phases: 

[…] first, that of proven fault (tortious fault), second, the presumption of fault 
(admits contrary evidence and of causa ignota), third, the presumption of liability 
(only evidence of force majeure or a foreign element not attributable to the individual 
responsible for the activity).90

What is important to note until this point, resuming some of the considerations 
sketched in the previous chapter, is that the interpretation of this provision based on 
presumptions is based on privileging the victim in regards to evidentiary standards. 
As indicated by the Supreme Court, this is because the victim is disadvantaged in 
having to demonstrate the fault of he who put the community at risk and caused 
injury as a result of the execution of an activity. This is because such activities 
involve heightened risks, which thus require greater intervention than mere control 
of the act exercised with due diligence, and this increased complexity means that 
obtaining evidence is unduly burdensome and difficult for the victim. Thus, the 
most appropriate solution was the effect the Court gives to these presumptions, 
which act as defenses, and the content of which we will consider below.

Presumptions and their treatment in the Colombian legal system  

Legal nature 

We must first assert that presumptions are never evidence,91 and while they are 
addressed in the evidentiary sphere in our General Procedure Code,92 this is 

89 Fabricio Mantilla Espinosa & Pizarro Wilson Carlos, “La responsabilidad civil por actividades peligrosas: apli-
que primero y explique después”, in Responsabilidad Civil, Seguros y Filosofía del Derecho, en homenaje a 
Javier Tamayo Jaramillo, (Bogota: Editorial Biblioteca Jurídica Diké, Pontificia Universidad Javeriana: 2011), 
338.

90 Álvaro Pérez Vives, “Teoría general de las obligaciones”, vol. II, part 1, De las fuentes de las obligaciones 
(Bogota: Ediciones Doctrina y Ley, 2011), 174.

91 To this end, Jairo Parra Quijano, who, in analyzing this topic, states, “if one thinks a bit about the presumption of 
paragraph 2 of article 762 of the Civil Code, one will reach the conclusion that the presumptions are not means of 
proof, as one of the functions they fulfill is to exempt the plaintiff from providing proof.” Jairo Parra Quijano, Tratado 
de la prueba Judicial —indicios y presunciones— Vol. IV (Bogota: Ediciones Librería del profesional, 2005), 303.

92 Law 1564 of 2012, article 166: “The presumptions established by law will be meritorious provided the facts 
upon which they are based are duly proven. A legally presumed fact will be taken as true, but will allow contrary 
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because their structure is similar to evidence, to the extent that they allow one to 
infer a result based on the configuration of the conditions that make up the norm. 
Thus, beyond acting as evidence, these presumptions are defenses, as they relieve 
the victim of the burden of proof, although this relief is not absolute. 

In spite of affirming that presumptions are not evidence, some arguments for 
considering them as such have been made, such as those by Parra Quijano, who 
states,

The doctrine is not settled in this area; by contrast it is of the most contested: 

A) Some authors consider legal presumptions (of man) as evidence. These authors 
confuse evidence with legal presumptions, which is how they reach this conclusion, 
(Gorphe, Guasp).

B) other authors consider iuris tantum presumptions to be evidence. Ugo Rocco 
argues based on the definition of presumption elaborated based on article 2727 of the 
Italian Civil Code, one may infer that it is also a form of evidence  […].

C) There are authors that consider iuris et de iure presumptions to be evidence […]93.

If one seeks to justify the presence of presumptions in the General Code of 
Procedure94 (as in article 176 of the repealed Colombian Civil Procedure), one 
may affirm that this placement is due to the fact that presumptions act as defenses. 
In practice, the presumptions serve to relieve the victim of evidentiary activities 
and thus temper the principle of the burden of proof. 

Although presumptions are structured similarly to evidence, there is a 
difference: 

Alsina defines evidence as “any trace, vestige, track, circumstance, and in general 
any fact known or duly proven, that may lead us through inference to knowledge of 
another unknown fact,”95 being the presumption the consequence obtained through 
the establishment of common characters in the facts. In this way, evidence and pre-
sumptions are two independent but complementary concepts. 

Similarly, Devis Echandia says “evidence refers to a known fact (or a known circum-
stance of facts) from which another unknown fact is inferred through logic based 

evidence when the law so authorizes.”

93 Parra Quijano, Tratado, 202-3.

94 Section Three, Chapter I, Evidence Title 

95 Hugo Alsina, Tratado teórico práctico de derecho procesal civil y comercial, Vol. II (Buenos Aires: Cía. Argentina 
de editores, 1942), 519.



Presumptions in the Context of Civil Responsibility and their Application 

57

PR
IVA

DO
 19

on generational norms of experience or on special scientific or technical principles 
[…].96

In this regard, presumptions have been conceived, according to Devis 
Echandia, as “a logical judgment of the legislator or judge, by which a fact is 
considered certain or probable [...], based on general principles of experience, 
which indicates the normal way in which things and events occur.”97From here 
“presume (praesumere), assumes a thing to be true although this has not been 
proven […].”98

Classification of presumptions

Taking the above definition as a starting point, we may then identify the following 
modes: 

Legal presumptions

Legal presumptions are found in legal provisions and there are two types: 
a. Legal presumption (Praesumptio Juris Tantum): its principal 

characteristic is that it permits contrary evidence. As an example, the 
presumption of good faith, provided for in article 769 of the Colombian 
Civil Code, and article 762, which establishes this form of presumption 
regarding possession and good faith.  

b. Presumption of law (Praesumptio Juris et de iure): does not permit 
contrary evidence. 

Presumptions of man 

These are presumptions people adopt through their daily activity based on expe-
rience, and, although they are not written in a legal norm, over time they can 
become a legal presumption. The procedural function such presumptions fulfill 

96 Roberto Vásquez Ferreyra, Prueba de la culpa médica (Medellin: Biblioteca Jurídica Diké, 1995), 134-5.

97 Hernando Devis Echandía, Teoría General de la Prueba Judicial, t. I. (Bogota: Editorial Temis, 2002), 677.

98 Ibid., 694.
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is to guide the legal operator in evaluating evidence.99 To this end, according 
to Jorge Peyrano, presumptions of man, also called, judicial presumptions are, 
“those that the judge forms based on the evidence, which includes proven facts or 
common knowledge, upon the basis of which the judge deduces the existence of 
an inferred fact through logic.” 

This thus reaffirms that “legal presumptions are those established by law, 
wherein the legislator has undertaken the logical operation a priori. Legal pre-
sumptions need not be founded on experience, although they often are, but rather 
may also be based on legislative policy reasons.”100

Presumptions in the context of civil liability

Article 2356 of the Civil Code was given the nature of a presumption precisely 
to differentiate it from the content of article 2341 of the Code, as it is clear that 
in the hypotheses that support the realization of dangerous activities, the victim 
is powerless to prove the fault of the offender. What better mechanism is there to 
balance this difficulty than making use of a defense? Perhaps it was also due to 
the fact that during the time the presumption was developed, the principle of the 
burden of proof (onus probandi) was extremely rigorous, as it was based on the 
idea that he who alleges a fact must prove it. 

In light of this, we may thus specify the scope of these presumptions in the 
sphere of liability based on the following categories, to which the jurisprudence 
alludes indiscriminately. 

The presumption of liability 

The sphere of application of this type of presumption is based on the risk cre-
ated through the use of the element that facilitates the exercise of the dangerous 
activity. As mentioned previously, in Colombia, the judgment of March 14, 1938, 
the “Young Arnulfo” case, written by Justice Ricardo Hinestrosa, established 

99 Ramón Antonio Peláez Hernández, Manual para el manejo de la prueba 4th Ed. (Bogota: Ediciones Doctrina y 
Ley, 2015), 322.

100 Vásquez Ferreyra, Prueba, 136, citing, Atilio Alterini.



Presumptions in the Context of Civil Responsibility and their Application 

59

PR
IVA

DO
 19

the presumption of liability of the subject of a dangerous activity.101 The Court 
did not adopt the judgment of the tribunal that exonerated the defendant due 
to res judicata, as the case (which was discussed in Chapter 1) was originally 
heard in the criminal jurisdiction, which dismissed the case. In any event, “the 
considerations made in the aforementioned judgment are mere obiter dictum.”102

The judgment of May 31, 1938 adopted a similar position, when it affirmed: 
He who carries out activities in the use of machines of human industry is responsible 
for the injury caused by these, and thus, he is responsible for freeing himself from 
this responsibility by demonstrating force majeure, fortuitous event, or intervention 
of a foreign element not attributable to the defendant, such as the fault of the victim.

The presumption of liability is based on the danger that the hazardous activity 
represents, for the risk implicit in the use of the thing. Thus, the Supreme Court of 
Justice has made various considerations regarding the content of article 2356 of 
the Civil Code, as is the case of its judgment of April 18, 1939, in which it stated: 

The examples mentioned here are illustrative and refer to facts in which the injury 
appears in the thing itself, due to certain dangerousness inherent to it. The Court has 
maintained the doctrine that in accordance with the provisions of article 2356 of the 
Civil Code there is a presumption of liability against the respective agent, in cases 
of injuries caused by certain activities that involve inevitable risks. The agent is not 
released from compensation unless he demonstrates fortuitous event, force majeure, 
or intervention of a foreign element.103

101 Such a case occurred on September 29, 1929. Arnulfo and a companion were traveling by bicycle on the 
Nacederos highway, toward the city of Pereira, when in the same direction as them a car driven by Pablo 
Vinegas appeared behind them. For fear of being run over, young Arnulfo began to zigzag, crossing the line, 
and when he was almost against the car, Arnulfo fell to the ground, and the right rear wheel of the car ran over 
him and caused his death. 

 At this time, the Court affirmed that article 2356 was not a repetition of article 2341, as the examples referred 
to in the first provision “are in accordance with the era in which the Code was written, in which the strength 
of man as a material element and animals were the principal, if not the only, motor of industry, in agricultural 
activities, in locomotion; all of which have been astoundingly transformed, in such a way that in addition to 
its indescribable benefits, has also brought extraordinary dangers.” The Court applied this same argument in 
its judgment from May 18, 1938, in which the sparks thrown from a train set wheat fields on fire. In this case, 
the Court states, “one must recognize that a locomotor fed with coal produces sparks.” The Court fleshed out 
this argument in its judgment of May 31, 1938, to reaffirm the impossibility of presenting proof regarding the 
absence of fault.

102 Luis Felipe Botero Aristizábal, “El oscuro origen de las actividades peligrosas en derecho colombiano: ¿es 
necesaria una relectura del artículo 2356 del Código Civil?”. In Responsabilidad Civil, Seguros y Filosofía 
del Derecho, en homenaje a Javier Tamayo Jaramillo (Bogota: Editorial Biblioteca Jurídica Diké, Pontifical 
Xavierian University, 2011), 438.

103 Supreme Court of Justice. Civil Cassation Chamber. Judicial Gazette XLVIII, 165. Judgment of April 18, 1939.
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Along this same line, in its judgment of February 14, 1955, the Court expressly 
rejected the possibility of the application of a presumption of fault in article 2356, 
expressing:

[…] the criteria of dangerousness of an activity does not have a relationship with the 
applicability of the presumption of fault to which articles 2347 and 2349 of the Civil 
Code refer, as this genre of activities falls within the dominion of the presumption 
of liability, not fault, contained in article 2356 of the Civil Code. More clearly: 
affirming that an activity is not dangerous does not allow one to ignore the existence 
of fault contained in the aforementioned articles. Doctrine and jurisprudence have 
noted the precise differences between these two legal situations: in the first, evidence 
of diligent conduct does not release the defendant from civil liability. Rather, he must 
demonstrate fortuitous event, force majeure, or foreign element, which includes the 
exclusive fault of the victim as the cause of the injury. In the second, it is sufficient 
for the defendant to demonstrate his diligence to free himself from liability, and this 
exoneration of course applies if he demonstrates any of the extremes mentioned 
above with respect to the presumption of liability. It should be noted that the term 
“presumption of dangerousness” does not have a technical description, as what is 
presumed is liability for dangerous activities.”104

Finally, this type of presumption has been equated with an irrefutable pre-
sumption of fault. To this end:

Our jurisprudence tends to make use of an irrefutable presumption of fault in order to 
exclude the value judgment regarding the agent, and, at the same time, maintain the 
word “fault” in its argumentation.105

The presumption of fault 

This trend is supported on the basis that liability for dangerous activities is 
subjective, and is not based on the risk created, as proposed in the presumption 

104 Supreme Court of Justice of Colombia. Civil Cassation Chamber, Judgment of February 14, 1955, Judicial 
Gazette LXXIX, 479-84.

105 Fabricio Mantilla Espinosa, “El principio general de responsabilidad por culpa del derecho privado colombi-
ano”. Revista Opinión Jurídica, vol. 6, No. 11 (2007): 129-150, 136. Regarding a possible application of the 
presumption of fault for an violation of intellectual property rights, see, Germán Flórez and Olenka Woolcott, 
Protección del derecho de autor. Implicaciones del TLC entre Colombia y Estados Unidos (Bogota: Universidad 
Católica de Colombia, 2015) and Olenka Woolcott and Karen Cabrera, “Las infracciones al derecho de autor 
en Colombia. Algunas reflexiones sobre las obras en internet y la influencia de nuevas normativas”, Revista 
Chilena de Derecho, vol. 42, No. 2 (2018): 502-29.



Presumptions in the Context of Civil Responsibility and their Application 

61

PR
IVA

DO
 19

of liability, but rather in the “absolute presumption that the agent acted with 
improvisation,”106 in addition to reiterating the criteria of fitting the execution 
of dangerous activities in the sphere of presumption of fault applied to the agent 
or the legal owner, as the legal guardian of the thing. This protects the victim by 
relieving him of the burden of demonstrating who is responsible. The preceding 
chapter undertook an analysis of this presumption, the content of which is worth 
highlighting: 

He who is offended only has the obligation to demonstrate the configuration or 
existence of the injury and the causal relationship between the injury and the author’s 
conduct, who may only free himself from liability by demonstrating fortuitous event, 
force majeure, exclusive fault of the victim, or the intervention of a third party. 

This study and analysis has remained unchanged for many years, and there is not 
currently a reason to change it, and in its place adopt the argument of strict liability, 
because the presumption of fault that protects those injured with the exercise 
of dangerous activities as against their victimizers allows them to assume the 
confrontation and litigation in a frankly favorable way; as this presumption 
facilitates, with principles of justice and equity, his claim for the compensation 
to which he has a right […].

(Judgment of August 26, 2010, Case No. 00611). (Emphasis added). 

Additionally, in a recent decision, the Court indicated: 
Regarding the exercise of dangerous activities, the Chamber, in development of what 
is provided for in article 2356 of the Civil Code, has opted for liability that is judged 
under the “[…] presumption of fault […]”. Thus, any exoneration must be based on 
the grounds of causality, through evidence of a foreign element (force majeure or 
fortuitous event, act of a third party or exclusive fault of the victim).107

This is in spite of the marked differences between which these two categories 
can move, as evidenced in the content of the aforementioned pronouncements: 

106 David Alejandro Castañeda Duque, Presunción de responsabilidad culpabilidad o carga dinámica de la prueba 
(Medellin: Ediciones Editora Señal, 2015), 21, citing the judgment of August 26, 2010 of the Civil Chamber of 
the Supreme Court of Justice. 

107 Supreme Court of Justice of Colombia. Judgment of April 26, 2016, Civil Cassation Chamber, Case no. 
SC12994-2016. Presiding Justice Margarita Cabello Blanco, reaffirming the position of judgments: October 
6, 2015, Presiding Justice Luis Armando Tolosa Villabona, Case no, 2005-00105; of December 18, 2012. 
Presiding Justice  Ariel Salazar Ramírez, Case no. 00094, and of August 26, 2010. Presiding Justice  Ruth 
Marina Díaz, Case no. 00611, of the same body.
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In Colombia the high courts have not adopted a clear position on the topic and have 
demonstrated serious confusions regarding the two concepts. On repeated occasions 
the courts have referred to the presumption of fault with the elements of a true pre-
sumption of liability, and vice versa, […] taking into account that for liability for 
dangerous activities the regimen of presumption of fault with foreign element as the 
only possibility for exoneration has been applied until the moment. This means there 
is an evident confusion with the characteristics of the presumption of liability.108

Strict liability 

In 2009, the Court changed the jurisprudence it had developed until that point 
regarding the regimen of liability for dangerous activities, and indicated that 
when this type of activity was involved, whether concurrent or not, the judge 
must take into account the strict liability regime.109

To this end, we must affirm that this type of liability is based on the fact that 
in no cases, regarding dangerous activities, should its be application governed by 
a presumption, but rather the risk or danger that these activities involve determine 
liability.110 The preceding chapter sufficiently explained this position, in spite 
of its transience, as later, in 2010, the Court adopted the presumption of fault, 
regarding which it is worth noting the following:   

[…] “Strict” liability (Responsabilità Oggetiva, Responsabilité objective, Strict 
liability, Objektive Haftung, Gefährdunggshaftungg), as opposed to “subjective” 

108 Paula Ordoñez Vasco, Responsabilidad civil por actividades peligrosas (actualidad de las teorías subjetiva y 
objetiva), (Pontifical Xavierian University of Colombia, Bogota. Thesis for the title of attorney, 2010), 32, citing 
the pronouncement of the Supreme Court of Justice, Civil Cassation Chamber, judgment of December 15, 
2004, Case no. 7459. Presiding Justice César Julio Valencia Copete, which clearly demonstrates the confusion 
that exists between the two concepts when equating them, “exclusive fault of the victim, which, as jurispru-
dence and doctrine has taught us, represents a break in causation, and undermines the presumption of fault 
or of liability contained in article 2356 of the Civil Code.” (emphasis ours).

109 Supreme Court of Justice. Civil Cassation Chamber. William Namén Vargas. Judgment: 2001-1054, of August 
24, 2009, which stated, “[…] at the beginning, the Court considered that responsibility for dangerous activities 
in article 2356 of the Civil Code involved a presumption of liability against the author, later, the Court said that 
this article contained a presumption of fault; later its was a presumption of dangerousness, later a system of 
liability for “risk” or “dangerousness” of the activity, to again return to the doctrine of a “presumption of fault.”.

 In each of these hypotheses: the presumption of liability, dangerousness, and fault, the Court, nonetheless, 
has been reiterative, uniform, and convergent with respect to the fact that exoneration from liability may only be 
obtained through proof of a foreign element, meaning force majeure, fortuitous event, exclusive intervention of 
a third party or of the victim, but not through evidence regarding due diligence,  meaning the absence of fault.”

110 Castañeda Duque, Presunción, 88.
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liability, describes the hypothesis of allocation of liability without fault, where fault is 
irrelevant to determining liability, relying on objective factors such as risk or danger, 
the capacity to assume the costs of avoiding or compensating the injury, based on 
the situation of the subject with respect to the things, his position or relationship 
with his fellows, or the exercise of a risky or dangerous activity permitted due to its 
social utility, verbi gratia, the custody of a thing, property over the thing, the use of 
an animal or the risk. Locution is also used, to a lesser extent, to designate “strict” 
or “absolute” liability, or liability de droit or de plein droit, for the mere causation 
of the injury, even dismissing the judgment regarding attribution as it limits itself to 
a factual description of the precept, locating it by its occurrence, by contrast to the 
“subjective,” where the fault, “presumed” or “proven,” and intent are the appraisal 
criteria in the concrete case  […].

Evidentiary activity in the context of liability for dangerous activities  

We have affirmed that generally presumptions serve as a defense, which 
results in a special evidentiary regime, as the Court has supported, to the extent 
that: 

National jurisprudence, based on the norm included in article 2356 of the Civil 
Code, has accepted a conceptual and evidentiary regime for activities classified as 
dangerous, after warning that the exercise of an activity of this nature places those 
surrounding it in eminent danger of injury, even if such an activity is carried out with 
all due diligence required.

The aforementioned special regime consists mainly in that, when an injury is caused 
in the exercise of a dangerous activity, the victim is not required to provide evidence 
regarding imprudence or lack of care of the defendant, which is often difficult to 
obtain; this is to say, in such case, the defendant’s fault is assumed, as his actions have 
created the dangerous situation […].111

The former means that evidentiary exemptions gain relevance from the per-
spective of the evidentiary activity undertaken during the process, in the context 
of which:

[…] evidentiary burdens vary depending on what factor of attribution is chosen to 
determine responsibility. Thus, fault-based responsibility establishes a more demand-
ing evidentiary task for the victim, to the extent that he must prove the negligence or 

111 Supreme Court of Justice, Civil Cassation Chamber. Judgment of July 17, 1985. Presiding Justice Humberto 
Murcia Ballén. Revista Jurisprudencia y Doctrina, vol. XIV, No. 165 (1985): 751-57.
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intent of the defendant, while when other factors of attribution are assumed, such as 
hazardous activities, the evidentiary burden is reduced through a series of presump-
tions. These distinctions are essential, not only because they increase or decrease 
the evidentiary burden, but also because depending on which factor of attribution is 
assigned to a specific activity, one may observe dissuasive effects or the promotion of 
the purchase of insurance or measures for risk analysis, among others.112

Thus, with respect to dangerous activities, by virtue of the aforementioned 
presumption, regardless of its categorization, the plaintiff is relieved from pro-
viding evidence regarding the fault of the defendant. However, the plaintiff is not 
completely freed from the burden of proof, has he must prove the fact that serves 
as a basis for the case. Viewed from the perspective of such activities, evidence 
of the injury is required in order to deduce its relationship with the exercise of the 
dangerous activity that caused the harm. Based on this, the defendant assumes 
the burden of proving the existence of a foreign element, in order to avoid the 
procedural consequences of the application of the presumption.

The decision that declares a person liable must be supported by regular and 
timely offered evidence, as provided for by article 164 of the General Code of 
Procedure, which develops the principle of the need for evidence.113 This means 
that once the initially referred to arguments are supported, and without any addi-
tional evidence that relieves the defendant from liability, the judge must rule 
against him. 

Effects of the presumption of article 2356 of the Civil Code 

In applying article 2356 of the Civil Code, depending on the type of presumption 
chosen, different evidentiary consequences result. Thus, if the article is applied as 
a presumption of fault, in addition to the possibility of exoneration from liability 
through proving the existence of a foreign element, exoneration may also result 
from proving diligence, prudence, or care by the agent. By contrast, if the article 
is applied as a presumption of liability, the defendant may only free himself from 
liability by proving the existence of a foreign element, as evidence regarding 
diligence or care is irrelevant.

112 Lina María Céspedes Báez, & Angélica María Gutiérrez, La responsabilidad, 172. 

113 Peláez Hernández, Manual, 63.
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On the latter point: 
The jurisprudence is unanimous: once the causal link between the dangerous activ-
ity and the injury is proven, the defendant may only free himself from liability by 
demonstrating a foreign element, which may involve force majeure, fortuitous event, 
exclusive fault of a third party, or exclusive fault of the victim. Thus, from the eviden-
tiary standpoint, our jurisprudence has equated so-called “presumption of liability” 
or “plein droit.” Currently, it is not enough for the defendant to demonstrate a lack of 
fault, as only by showing a break in the causal link is he freed from the obligation to 
compensate the injured party.114

To this end, Valencia Zea denominates it as absolute liability.115

Alternatives to proving liability for hazardous activities in the General Procedure Code 

In spite of the heated discussions regarding the nature of the presumption 
deduced from article 2356 discussed in this chapter as well as the preceding one, 
the interpretation was due to the need to relieve the victim of the burden of proof. 
It did not make sense to indiscriminately apply the classic onus probandi (he who 
claims an injury must prove the fault of the defendant) to these types of cases, 
and responds to the model of rule of law. However, since there is a generalized 
consensus with respect to dangerous activities, he who carries out the activity has 
dominion over his actions, the burden of proof should be placed upon him, as the 
victim is powerless against these actions, and it does not make sense that he must 
also prove the fault of the defendant. 

Within the principlistic sphere that surrounds procedural law in the current 
context of a social welfare State with rule of law, one may adopt a different inter-
pretation, based on the principles upon which this model of organization is built. 
In accordance with article 1 of the Colombian Constitution, as well as respect 
for human dignity, solidarity, work, and the prevalence of the general interest, 
a new view of procedural law emerges, which, according to the Constitutional 
Court, involved its constitutionalization,116 and whose sphere of application also 

114 Tamayo Jaramillo, De la responsabilidad, 59.

115 Valencia Zea, De las responsabilidades, 235.

116 Constitutional Court of Colombia. Judgment C-131 of February 26, 2002. Presiding Justice Jaime Córdoba 
Triviño, in which the Court referred to this category in the following way,
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acquired the status of a fundamental right.117 In turn, this created new roles for 
the parties as well as the judge, with respect to evidence, as article 228 of the 
Constitution provides that in the administration of justice, the judge should keep 
in mind that the ultimate aim of the procedure is to make substantial rights and 
law effective.

To this end, within the new normative framework of Law 1564 of 2012, the 
judge has two instruments that he may use at his own initiative in order to ensure 
material equality, which would be fractured in civil liability for dangerous activ-
ities were the victim required to prove the facts caused by he who carried out the 
dangerous activity. These instruments include the officious decree of evidence 
and the dynamic burden of proof.

The officious decree of evidence 

Article 170 of Law 1564 of 2012 provides for this tool, which allows the judge 
to carry out evidentiary initiatives starting from the introductory proceedings in 
order to decree evidence that shows how the events that injured the victim as a 
result of a dangerous activity occurred. 

 “[…] 2. An area in which constitutionalism has had the greatest impact is in procedural law. In the tradition of 
formal positivism, procedural law lacked a substantive connection with the subject matter of the litigation; it 
limited itself to a ritual whose configuration was mainly undertaken at the legislative level; it was separate from 
the purposes that connected it to State ends and the protection of the guarantees that it contained was limited 
to these actions, under the narrow parameters of protection the legislator established. Thus, it was irrelevant 
that, with respect to rights, the substance would fade in the face of the rituals and formalities of procedures that 
were self-explanatory and lost contact with the subject of controversy. 

 But this dimension of procedural law has been overcome, as constitutionalism has recovered the centenary 
guarantees elaborated as the content of procedural law to link them definitively to the realization of substantive 
laws. This has provided them with a teleology that is not explained based on the mere rite or procedure, but 
rather in direct relation with the legal norms that consecrate the legal effects the parties seek. They have been 
redimensioned to make them inalienable, historically consolidated, and positivist, to contain funda-
mental rights.  […].” (emphasis ours).

117 Ramón Antonio Peláez Hernández, La prueba Ilícita desde la perspectiva de la regla de exclusión y su 
aplicación en el proceso civil (Publication Collection of Doctoral Thesis, Number 9, Externado University of 
Colombia, 2017), 125, citing the judgment of the Supreme Court of Justice, Civil Chamber of June 28, 2005. 
Case no. 7901. Presiding Justice Carlos Ignacio Jaramillo Jaramillo, which specifies evidence as a true right of 
this nature.
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The dynamic burden of proof

The dynamic burden of proof is a vitally important tool in the context of danger-
ous activities. According to the second subparagraph of article 167 of Law 1564 
of 2012, the law may informally provide that the party in the best condition to 
prove a fact bear the burden of the proof,118 although he may not have the burden 
of proof initially. Thus, this article provides an illustrative list of events that the 
judge may consider when shifting the burden, including the following:  

a. Due to the proximity of the evidentiary material.
b. Due to having the evidence in his power. 
c. Due to special technical circumstances. 
d. Due to having directly participated in the commission of the facts. 
e. Due to the condition of powerlessness, inequality, or inferiority in which 

the party with the burden of proof finds himself. 

The last three hypotheses in the norm allow the judge to provide that he who 
caused the injury as a result of the dangerous activity bear the burden of proof, 
and demonstrate that the injury was caused by a foreign element. 

Final considerations 

Although the liability derived from article 2356 of the Civil Code was initially 
structured under the conditions upon which the content of article 2341 was based. 
As early as 1938 the Supreme Court of Justice concluded that article 2356 estab-
lished a special regime for the treatment of certain dangerous activities, supported 
by a presumption that may be only be undermined by proof of the intervention of 
a foreign element. 

When the presumptions entered the sphere of extra-contractual civil liability, 
these moved in the same way the Court had determined: in some cases as a pre-
sumption of liability, in others of fault, and as an irrefutable presumption of fault, 
which in practice translates into a presumption of liability. 

This position was supported throughout the twentieth century, but was 
temporarily reevaluated in 2009, when the Supreme Court of justice began 

118 Casteñada Duque also adopts this position in Presunción, 109, which is in accordance with the new principles 
of the process and of evidence in the context of a social State governed by rule of law.
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questioning whether the applicable system should be the presumption of fault or 
liability or strict liability, concluding that the latter favored and comprehensively 
protected the victim. This is because the person who causes harm in the exercise 
of a dangerous activity is required to compensate for it, unless he demonstrates 
the exclusive fault of a foreign element, and in any case, diligence and care are 
insufficient to release him from liability. 

This position creates some important evidentiary consequences, as although 
the presumptions are supported by relieving the plaintiff of the burden of proof, 
in the case of dangerous activities, the plaintiff must only demonstrate the harm; 
this means the burden of proof shifts to the defendant. The defendant may only 
free himself from liability in two cases: 1) under the presumption of liability, 
by presenting evidence of the intervention of a foreign element derived from 
force majeure, fortuitous event, or exclusive fault of the victim or a third party, 
or 2) under the presumption of fault, the evidentiary spectrum also permits the 
defendant provide evidence of due diligence and care. 

Thus, if the debate is within the sphere of subjective liability, the victim will 
have to prove the event, the harm, and the causal link between these two, and the 
defendant may free himself from liability demonstrating diligence and care in 
undertaking the activity, as well as a break in the causal link through the interven-
tion of a foreign element. By contrast, if the debate is within the sphere of strict 
liability based on the presumption of liability or causality, the defendant may 
only free himself from liability by proving the existence of a foreign element, and 
the victim must only prove the event and the injury suffered, but not any causal 
relationship between the two.  

After its 2009 decision, the Court returned to the category of presumption of 
fault, but emphasized that this presumption could only be overcome with evidence 
of a foreign element. This creates some confusion, as although it appears to fall 
within the sphere of subjective liability, ultimately it involves strict liability, or 
an irrefutable presumption of fault, which may only be overcome with evidence 
of a foreign element, which in any event leads us to the procedural position of 
relieving the plaintiff of the burden of proof.

While these jurisprudential positions have sharpened the debate from the per-
spective of substantive law, their relevance is minimal with respect to procedure. 
This is because in the end, either position leads to shifting the burden of proof 
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from a plaintiff injured by a dangerous activity, in which case the debate should 
move beyond the nature of the presumption given to the effects of article 2356 of 
the Civil Code, in order to adopt the dynamic burden of the proof. As a new trend 
in the evidentiary sphere, this tool allows the judge to determine which party may 
more easily obtain and present relevant evidence, based on the criteria set in the 
second subparagraph of article 167 of the General Code of Procedure.





THE METHOD TO TRANSFER OWNERSHIP OF 
MERCHANDISE IN INTERNATIONAL TRADE

Abstract

For decades, the transfer of property has been a subject of vital importance both 
for positive law and commercial activities, in order to seek an explanation of its 
legal notion and, at the same time, encourage the construction of a property trans-
fer system that promotes the union of peoples in our Latin American continent.

With this perspective, the study seeks to identify the property transfer par-
adigm that predominates and which best suits our legal environment: the solo 
consensu enshrined in the French Civil Code or the theory of title and mode of the 
Roman-Castilian tradition. An academic exercise that will allow establishing the 
relevance of each of these paradigms in face of the challenges posed by current 
international trade treaties, and of future projects to harmonize regulations that 
will eventually arise in our continent, consistent with the current trend of “Inter-
national Uniform Law.”

Keywords: Transfer of property, codification, Latin America, harmonization.

Resumen

Desde hace décadas la transferencia de la propiedad ha sido un tema de vital 
importancia tanto para el Derecho positivo como para la actividad mercantil, a 
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fin de buscar una explicación de su noción jurídica y, –a la vez– fomentar la 
construcción de un sistema traslaticio de la propiedad que promocione la unión 
de los pueblos de nuestro continente Latinoamericano.

Con esta perspectiva, buscaremos revelar cuál es el paradigma de transfer-
encia de la propiedad que predomina y el que más se adapta a nuestra ámbito 
jurídico: el solo consensu consagrado en el Code civil francés o el de la teoría del 
título y el modo de linaje romano-castellano. Ejercicio académico que permitirá 
establecer la pertinencia de cada uno de estos paradigmas ante los retos que 
plantean los actuales Tratados de comercio internacional, y los futuros proyectos 
de armonización de normas que eventualmente se susciten en nuestro continente, 
en coherencia con la tendencia actual del “Derecho uniforme Internacional”.

Palabras clave: Transferencia de la Propiedad, Codificación, Latinoamérica, 
armonización.

Preface and panorama 

By definition, a contract of sale is perfected, generally, through simple consent 
and when its purpose is the transfer of property from the seller to the buyer, 
although this transfer may be undertaken through various methods and in differ-
ent moments. 

The premises of property transfer, a derivative means of obtaining dominion, 
include the ownership of the rights of ownership in the seller or transferor, the 
declaration of intent to transfer them to the buyer or acquirer of the thing, and 
the declaration of intent of the buyer to accept them.  Original acquisition and 
succession to the estates of deceased persons should be set aside for the present 
work. 

On this point, the main question this elicits in positive law is if the declaration 
of intent in unilateral acts or consent or the meeting of the minds in contracts, as 
an essential element, is sufficient for the transfer of property to proceed, or, by 
contrast, if other ingredients are needed for the validity of the transfer: just cause, 
tradition or handing over of the thing or the inscription of the act in a registry, 
among others. 

To explain this legal notion, there are two main contemporary systems of 
property transfer, which have influenced the majority of legal frameworks of 
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Western countries with a Roman-Germanic legal tradition. These include the 
“title and mode” system from the medieval Roman tradition, from which the 
abstract German method derives, and the solo consensu, consensualist or spiritu-
alist method, a French development.119 These frameworks share the characteristic 
of requiring the celebration of one single legal activity, where the will of the 
transferor and the acquirer are aimed at producing the transfer of property.120 
They differ in that in the former the contract of sale only produces the obligation 
to transfer the property, which is produced through the act of “tradition,” while, 
in the latter, the contract of sale is sufficient to transfer real rights. In turn, the 
German procedure, also known as the separation of the contract, requires two 
legal actions: one mandatory and the other non-mandatory, as occurs in the “title 
and mode,” but with the particularity that the two legal transactions have different 
characteristics and consequences regarding the intent of the transferor and the 
acquirer aimed at producing the transfer of the property.121

The previous dichotomy was caused mainly by the issuance of the Napoleon 
Code (1804), which imposed the application of the consent-based system in the 

119 Based on the fact that during a time, for possession, Roman jurisconsults required “intention and material 
fact” (animun et corpus), for property, will (spiritual act), and for the de facto occupation, tradition or public 
possession (material act). The system the Napoleon Code adopts is denominated spiritualist, because to trans-
fer property a simple manifestation of the will of the contracting parties is sufficient. Among others, Edouard 
Laboulaye, Histoire du Droit de Propriété Foncière en Occident (Paris: Lib. L’Auteur, rue Saint-Hyacinthe-Saint-
Michel 33, 1839), 128 et seq.; & Gumersindo De Azcárate, Ensayo sobre la Historia del derecho de propiedad 
y su estado actual en Europa (Madrid: Imprenta de la Revista de Legislación, vol. I, 1879), 117, 118.

120 The bibliography is unwieldy; by way of example, see, Ramón Badenes Gasset, El contrato de compraventa 
vol. I (Barcelona: José María Bosh S. A., 1995), 60 et seq.; Emma Adelaida Rocco, Boleto de Compraventa 
(Buenos Aires: Astrea, 1989), 59 & 60; Ernesto C. Wayar, Compraventa y permuta (Buenos Aires: Astrea, 
1984), 56. Luis Claro Solar, Explicaciones de Derecho civil chileno y comparado: De las Obligaciones, vol. 
10, vol. 1 (Santiago: Imprenta Nascimento, 1936), 16; Freddy Escobar Rozas, Estudios sobre el contrato en 
general-por los sesenta años del Código Civil Italiano (1942-2002): El contrato y los efectos reales: análisis 
del sistema de transferencia de propiedad adoptado en el Código civil peruano  (Lima: ARA editores, 2nd Ed., 
2004), 218.

121 To proceed to transfer of dominion, two consecutive and independent (abstract) legal actions must be carried 
out: a) a purely obligational action (sale) and b) a real and dispositive action, where the delivery of the thing 
may be verified. Thus, it is categorically different from title and mode. Massimo Cessare Bianca, Derecho civil: 
El contrato (Bogota: Externado University of Colombia, 2007), 489. The German Dieter Medicus, Tratado de las 
relaciones obligacionales vol. 2, Appendix IV: Articles of the Civil Code (BGB) (Barcelona: Bosch, translated, 
1995), 900. Section 443 of the BGB defines a contract for sale as on in which “the seller of the thing is obligated 
to deliver it to the buyer, and to provide property of the thing.” See also, José Luis De Los Mozos, “La doctrina 
de F.C. von Savigny en torno a la transmisión del dominio,” Revista General de Legislación y Jurisprudencia 
(July-August 1967), 98 & 99; and the work of Ludwing Enneccerus, Tratado de derecho civil-Derecho de las 
obligaciones, vol. II (Barcelona: Bosch, 1971), 19 & 20.
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European legal sphere. The “fathers of Latin American civil law” (Andrés Bello, 
in Chile; Augusto Teixeira de Freitas, in Brazil, and Argentine Dalmacio Vélez 
Sársfield) decided to pose in their respective codification projects a model of a 
contract for sale incapable of transferring property rights by itself, a trend that was 
openly followed in the majority of Latin American countries.122 However, some 
codes from our continent received the influence of the Civil Code with greater 
force, which led to the eventual appearance of new civil statutes that include 
the principle of the figurative capacity of the contract for sale immersed within 
a legal culture inherited from former Spanish jurisdictions, which, like the Siete 
Partidas, enshrines a system of transfer that requires the method of tradition. 

Although the phenomenon described above means that the two systems of 
transfer share close ties regarding the principles that govern their evolutionary 
developments and their current legal structures in the Latin American context, 
their fusion or proximity has also led to a natural emergence of important questions 
regarding the way of interpreting and valuing their differences. These questions 
include issues such as the presence of the obligation of transfer, the utility of the 
tradition or surrender, the influx of synallagmatique in the sale, the assumption 
of risks of the thing sold, the relevance of the formality or solemnity, and the 
best way of explaining the consequence of selling third-party assets, among other 
questions that implicitly tend toward the paulatine consolidation of a transfer 
scheme appropriate for Latin America. 

122 Among these, Colombia, where, doubtless, the contract for sale does not, as a rule, generate the transfer of the 
real right to the thing, but rather only creates obligations between the contracting parties. Eduardo Rodríguez 
Piñeres, “Compraventa.” Revista de la Academia Colombiana de Jurisprudencia No. 56 & 57 (1917): 449: 
“According to this definition, our law has a contract for sale of the same nature as traditional Roman law and 
Spanish law […].” Similarly, Álvaro Pérez Vives, Compraventa y permuta en el derecho colombiano, 2nd Ed. 
(Bogota: Temis, 1953), 16 et seq.; Fernando Vélez, Estudio sobre el derecho civil colombiano vol. VII (Paris: 
Paris-America, 1926), 200; Jaime Rodríguez Fonnegra, Del contrato de compraventa y materias aledañas 
(Bogota: Ediciones Lerner, 1960), 149 et seq.; Arturo Valencia Zea, De los contratos 4th ed., vol. IV, (Bogota: 
Temis, 1975), 61 et seq.; Cesar Gómez Estrada, De los principales contratos civiles (Medellin: Biblioteca 
Jurídica Diké, 1983), 69. Alberto Tamayo Lombana comments in El contrato de compraventa su régimen civil 
y comercial (Bogota: Ediciones Doctrina y Ley, 2004), 37: “The characteristic of the contract for sale to only 
create obligations is not exclusive to Colombian law. In Chile, the effects of the contract are the same, as the 
two codes are the same.” “the same technique prevails in Germany […]”. In his article “La transferencia de la 
propiedad en el contrato de compraventa-Sistema romano germánico,” Revista Universitas, No. 107 (2004): 
464 Jorge Oviedo Albán expresses likewise: “the contract for sale does not transfer dominion, but it does 
obligate the seller to transfer it.” See also, Luis Alfonso Muñoz, Derecho romano comparado con el derecho 
colombiano (Bogota: Temis, 2007), 247 et seq.; and José Alejandro Bonivento Fernández, Los principales 
contratos civiles y su paralelo con los comerciales (Bogota: Librería Ediciones del Profesional, 2008), 3 et seq.
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Thus, in modern times, when the dynamic and increasingly complex devel-
opment of commerce demands cohesion among peoples, we believe that the 
possible unity of the system of property transfer is an ideal way to propitiate 
the economic development of our continent within the global market. Thus, it 
is necessary to study the historical-legal reasons that led to the development of 
the solo consensu technique in France and its impact in America, in order to 
better evaluate its similarities and differences with respect to the theory of title 
and mode. Such an evaluation is necessary in order to offer academic support 
to establish which of these is more appropriate in responding to the challenges 
current commercial integration treaties and future processes of subcontinental 
normative harmonization pose, in connection with the current trend toward “uni-
form international law.” 

This work seeks to provide an objective perspective regarding which of the 
two schemes of sale predominates and is the most appropriate for our geographic 
and cultural area: the effectively real or the strictly obligational, in comparison 
with the most representative civil codifications of the Roman-Germanic traditions 
currently in force. These include the parameters the 1980 Vienna Convention on 
Contracts for the International Sale of Goods sets and some of the drafts for con-
tractual unification that have been developing within the European Community 
for decades. 

The international trend

Since The Hague Conference on Private International Law in 1928, various 
efforts to unify rules regarding norms on conflict of laws in sales contracts have 
been developed, which were materialized in the adoption of the 1964 Hague For-
mation of Contracts Convention and, definitively, with the expedition of the 1986 
United Nations Convention on Contracts for the International Sale of Goods. 
However, it is worth noting that the proposal for broad regulation of the concept 
of sale of goods of The Hague was enriched by documents of the Rome Institute 
for the Unification of Private Law (Unidroit), regarding the consolidation of the 
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material or substantive principles of international sales contracts, which Unidroit 
has developed since 1930 and published since 1935.123

The aforementioned works of The Hague and Unidroit formed the basis for 
the drafting of the 1980 Vienna Convention on Contracts for the International 
Sale of Goods. Later, a uniform conceptual trend was consolidated, in general, 
from sales contracts in modern texts of international private law. In effect, the 
Vienna text does not contain an explicit definition of sales contract to facilitate 
the identification of the type of property transfer system it adopts. To make this 
determination, one must consult articles 30 and 53 of the Convention, on the 
obligations of the parties,124 which allows one to obtain the traditional prototype 
of the concept of sale used in the majority of countries: contract in virtue of which 
the seller is obligated to deliver goods, transfer his property, and eventually all 
the documents related to them, while the buyer is obligated to pay the price and 
receive the goods.125 Thus, the evident presence of the obligation of the seller 
to transfer the property seems to exclude the applicability of the consent-based 

123 Hague Conference on Private International Law, Hague Conference of December 22, 1986 on the law 
applicable to contracts for the international sale of goods, Unidroit, International Institute for the Unification of 
Private Law Statutes. Unidroit Principles on international commercial contracts (Bogota, Externado University  
of Colombia, 2004). Regarding the international legislative history, among others, De Castro & Bravo. “La 
séptima sesión de la Conferencia de La Haya de Derecho Internacional Privado-El Proyecto de Convenio 
sobre la ley aplicable a las ventas de carácter internacional de objetos muebles corporales,” Revista Española 
de Derecho Internacional (1952), 3 et seq.; and Pilar Perales Viscasillas, “Hacia un nuevo concepto de 
compraventa,” Revista Actualidad Civil, No. 4. (2003), 12 et seq.

124 Vienna Convention (1980), art. 30: “The seller must deliver the goods, hand over any documents relating 
to them and transfer the property in the goods, as required by the contract and this Convention.” Art. 53: 
“The buyer must pay the price for the goods and take delivery of them as required by the contract and this 
Convention.” (emphasis ours). On this point, it is important to note that the works of The Hague and the Vienna 
Convention do not regulate property sale contracts, which are reserved to the domestic law of each country. 

125 See, Franco Ferrari, La compraventa internacional-Aplicabilidad y aplicaciones de la Convención de Viena de 
1980 (Valencia: Tirant lo Blanch, 1999), 118-120: “The first question that must be answered is regarding the 
significance of sale, remembering that neither the Vienna Convention nor The Hague Conventions of 1964 
expressly define this type of contract. According to other doctrine, this lack of definition “would be justified by 
not overburdening the work of elaborating conventional texts with dogmatic questions, regarding which, on 
the one hand, it would be difficult to reach a general consensus, given the diversity of legal traditions in the 
contracting parties, and, on the other, because in the practical application concrete problems of interpretation 
arise.” “In spite of the express definition of the notion of sale, this may be obtained from the set of party 
obligations […].” By contrast, see Perales Viscasillas, “Hacia un nuevo concepto,” 9, who argues “one of the 
greatest defects of the Convention is that although it refers to the obligation of the seller to transfer property 
of goods (art. 30 CNUCCIM), it does not regulate the questions relating to this transfer (art. 4 b) CNUCCIM), 
owing mainly to the difficulties in harmonizing the different systems of property transfer, being this the main 
unresolved issue in uniform law.” Enrique Seco Caro, El contrato mercantil de compraventa (Madrid: Marcial 
Pons, 2009), 312: “In spite of the clarity of these precepts, the issue of property transfer accompanies the 
Convention with some controversy, and has posed some questions and discussions for the doctrine”. 
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technique, where the contract possesses a real efficacy. Apparently, the Vienna 
Convention tends toward a system of title and mode.126

Another argument that the applicability of an effective true sale is excluded 
from the Vienna Agreement is found in article 69 paragraph 1, which states that 
the transfer of risks, like property, is determined by delivery, not directly by the 
contract: “the risk passes to the buyer when he takes over the goods or, if he does 
not do so in due time, from the time when the goods are placed at his disposal and 
he commits a breach of contract by failing to take delivery.” 

However, this normative perception of seeking to exclude real efficacy of the 
contract from the normative sphere of the Vienna Convention cannot be sustained. 
First, the question of the exclusively obligational or the real effect of the contract 
for sale was clearly excluded. Additionally, the Vienna Convention refers to the 
domestic law of each country to determine the requirements for the transfer of 
property, given the difficulty of reaching a standard formula on this topic (Art. 
6). As such, domestic law clarifies and stipulates both the moment, form, and 
conditions for the transfer of property.127 Third, this form of discrimination would 
severely limit the application of the Vienna Convention.128

Since 1989, the European Union has created several working groups to design 
a European code of contracts. In the early 1990s, at the suggestion of the European 
Parliament, the Academy of European Private Lawyers was created as a scien-
tific advisor to the European Commission. Headquartered at the University of 
Pavia, its mission is to “contribute to the unification and future interpretation and 
application of private law in Europe, in the spirit of Community conventions.”129 

126 See, Ferrari, La compraventa, 121. By contrast, other jurists argue that the Vienna Convention imposes a 
system of title and tradition; among others, Carlos de Cores & Giuseppe Gandolfi, Código europeo de contratos 
(Bogota: Temis-Biblioteca Iberoamericana de Derecho, 2009), 23.

127 On this topic, see Enrique Seco Caro, El contrato, 312. See also, Ferrari, La compraventa, 121 & 122.

128 “As German jurisprudence has recently reminded, on the topics the Convention regulates that clearly establish 
“this does not apply to […] the effects the contract may have on the property of goods that are sold.” This 
creates an iniquitous situation: while in countries like Germany, Austria, or Switzerland, the transfer of property 
is only produced with the delivery of the good, and thus, the principle of res perit domino is not overcome. In 
countries where the transfer of property is produced solo consensu, the moment of transfer of property and of 
risk are not the same, and thus the seller must bear the risk of the loss of the thing, although he is no longer the 
owner of the object of the contract for sale.” See, Ferrari, La compraventa, 123.

129 European Private Law Academy, < www.accademiagiusprivatistieuropei.it > [Consulted: April 25, 2018]; and 
review of  Atilio Anibal Alterini, “La lengua franca internacional en el Derecho de los contratos.” In Estudios de 
derecho privado en homenaje a Christian Larroumet (Bogotá: Universidad del Rosario, 1st Ed., 2008), 83 & 84. 
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This group, which the jurists Alberto Trabucchi, Franz Wieacker, André Tunc, 
José Luis de los Mozos, Peter Stein, Giuseppe Gandolfi, and Antonio Brancaccio 
founded on November 9, 1992, developed a proposal for the European Code of 
Contracts (ECC), with the participation of more than sixty jurists from every 
European nation, led by professor Gandolfi, on the basis of Contract Code by 
Harvey MacGregor and the Italian IV Book Civil Code of 1942.130

The first part of the proposal of the European Contract Code, or the “Pavia 
Group” Code, as it is also known, was published the first time in 2001, and printed 
in Spanish in 2009.131 The “Pavia Group” Code proposes “Unless explicitly 
agreed to the contrary, a contract, concluded to transfer ownership of a movable 
thing or to create or transfer a real right with respect to that thing, has real effects 
on the contracting parties and on third parties from the moment of delivery to the 
entitled person or to one charged by that person to receive it or to the carrier who, 
according to an agreement, must provide for delivery” (art. 46 paragraph 1). This 
rule, of title and tradition,132 applies for the circulation of not registrable movable 
goods. Logically, the solution in the cases of registrable movable goods and real 
property is different, in which case the real effects (erga omnes) are not produced 
until the formalities of publication in the relevant registry are satisfied.133

Accordingly, the “Pavia Code” defines sale as “the contract by which the 
seller binds himself to transfer or does transfer ownership of something or a right 
over it to the buyer who in turn binds himself to pay or does pay the seller an 

130 De Cores, Código europeo, 16-18.

131 Book I: On contracts generally, and Book II, title I: on sales of contract. De Cores, Código europeo, 7 & et seq.

132 On this topic, according to De Cores et al. Código europeo, 23: “one may think the proposal should enshrine the 
consent-based principle, applicable in the French and Italian codes, according to which property is transferred 
by the mere contract, without need for mode (tradition). Inimically, article 46 of the proposal returns to Roman 
sources […].” “Certainly, this solution has not been motivated by revisionist ends or the adoption of a theo-
retical tessitura, but rather as a consequence of the practical observation that this solution is that which best 
coincides with the most extensive international trade norms, as both The Hague and the Vienna Convention on 
international contracts for sale define delivery as the key moment of property and risk transfer, rather than the 
contract.” 

133 With respect to registrable goods and immovable goods, and the real effects regarding them, the Code proposes, 
“in different States, the rules in force at the moment of adoption of this Code on registerable movable goods and 
immovable goods continue to apply. In any event, regarding movable registrable goods and immovable goods, 
real effects are only produced in the moment the publicity formalities provided for in the place the immovable 
good is located are fulfilled, or where the registerable good must be delivered to he who has right to it” (art. 
46 numeral 3). Concordant, articles 175 & 176 of the Pavia Code on the transfer of property of property and 
movable goods. De Cores et al., Código europeo, 23.
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equivalent in money subject to the usual terms a [...], with the precision that 
“There is also a sale when the seller by agreement with the buyer binds himself 
to transfer or does transfer the ownership of something to a third party” (art. 
174). Thus, in reference to the risks for loss or destruction of the object of the 
contract, the project stipulates the buyer assumes such risks from the moment 
of delivery.134 On this point, the Pavia Academy considers that the principle of 
possession is equivalent to title is appropriate to protect the right of property of 
the good faith acquirer of movable goods. This precept is applied,  e.g. in the 
event that ownership of a movable thing or a real right with respect to the same 
thing is conveyed to more than one person, (art. 47), and in the sale of another’s 
thing, when determining the validity of the sale (art. 183)135.

During the late 1980s, the Commission on European Contract Law was 
created, better known as the “Lando Commission,” in reference to Professor 
Olé Lando, who presided over the Commission. This commission elaborated the 
Principles of European Contract Law, the latest version of which it published in 
2002.136

Based on the work of the Lando Commission, for which the Directorate 
General of Research and Innovation of the European Commission expressed its 
appreciation in 1994,  the European Parliament commissioned a study, “Compar-
ative study of the systems of private law of the EU Member States with regard 
to discrimination on grounds of nationality and on the scope and need for the 
creation of a European Civil Code.”137 Professor Christian von Bar led the study, 
in which a group of leading academics also participated. Professor Bar currently 
leads the Study Group on European Civil Code, which emerged from the Lando 
Commission in 1998. This group assumed the task of proposing a model civil 

134 Article. 46 numeral 4: “In the cases provided for in the preceding paragraphs, the loss or destruction of the thing 
are at the risk of the acquirer from the moment he or the person responsible for receiving it or the carrier when 
it has agreed to care for the good, has received the delivery of the thing” (concordance art. 197, numeral 3).

135 This criterion is reinforced through the stipulation that each party is responsible for the injuries their acts cause 
third parties that, in virtue of the contract, trusted, in good faith, in the circumstances of inexistence, nullity, 
annulment, ineffectiveness, unenforceability, rescision, resolution, and waiver (art. 161).

136 Olé Lando & Hugh Beale, Principles of European Contract Law (The Hague, 2002).

137 Study JURI 103 DE & EN, 10-1999. See in Working document of November 6, 2000, of the European 
Parliament, On the unification of civil and trade law of member States, Commission of Legal Issues and Internal 
Market.
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code for the member States of the European Community, based on the contractual 
principles of Unidroit and the Commission on European Contract Law and a 
large part of the norms contained in the 1980 United Nations Convention on 
Contracts for the International Sale of Goods.138

In the Draft Common Frame of Reference, on sales, the Study Group on 
European Civil Code poses a strictly obligational sales contract framework,139 
in which the seller is obligated to transfer ownership of the goods and deliver 
them,140 and the buyer is obligated to pay the price and receive the goods, together 
with any documents related to them.141 This defines the key moment of property 
and risk transfer142 in the delivery of the good, rather than in the contract, as 
the 1989 Convention also stipulates. However, the Draft contains clearer rules 
regarding the territorial application of the law, developed in the Lando Commis-
sion,143 and which demonstrates that the solo consensu method of transfer loses 
relevance in the codification of private law in the European Union. 

138 See, Study JURI 103 DE & EN, 10-1999. See, Working document of November 6, 2000, European Parliament, 
On the approximation of civil and trade law of member States, Commission of Legal Issues and Internal Market. 

139 Principles of European Law, “Study Group on European Civil Code-Sales (PEL S),” Munich, European Law 
Publishers, vol. 6 (2008): 85: Chapter 1, section 1, art. 101: Sale of goods (1) The present Principles shall apply 
to contracts for sale. (2) a contract for sale is a contract in which one party, the seller, is obligated to the other 
party, the buyer, to transfer property of goods to the buyer or a third party at the moment of conclusion of the 
contract or at a later point, and the buyer is obligated to pay the price.

140 Principles of European Law, 86: Chapter, article 001: Overview of the buyer’s obligations. The vendor has the 
obligation to (a) transfer property of the goods: (b) deliver the goods; (c) deliver any representative document 
or those related to the contract goods; and (d) guarantee the goods are in conformity with the contract.

141 Principles of European Contract Law, 89: Chapter 3, article 001: Overview of the buyer’s obligations. 

142 Principles of European Contract Law, 94: Chapter 5, article 101: Moment of risk transfer (1) The risk transfers 
when the buyer receives the goods or representative documents.

143 The Principles of European Contract Law-Completed and revised version (1998), article 1:101: Application of 
the principles: 1) These Principles are intended to be applied as general rules of contract law in the European 
Community. (2) These Principles will apply when the parties have agreed to incorporate them into their contract 
or that their contract is to be governed by them. (3) These Principles may be applied when the parties: (a) have 
agreed that their contract is to be governed by "general principles of law", the "lex mercatoria" or the like; or (b) 
have not chosen any system or rules of law to govern their contract. (4) These Principles may provide a solution 
to the issue raised where the system or rules of law applicable do not do so. Article 1:102: Freedom of contract: 
(1) Parties are free to enter into a contract and to determine its contents, subject to the requirements of good 
faith and fair dealing, and the mandatory rules established by these Principles. (2) The parties may exclude 
the application of any of the Principles or derogate from or vary their effects, except as otherwise provided by 
these Principles. Article 1:103: Mandatory Law: (1) Where the otherwise applicable law so allows, the parties 
may choose to have their contract governed by the Principles, with the effect that national mandatory rules are 
not applicable. (2) Effect should nevertheless be given to those mandatory rules of national, supranational and 
international law which, according to the relevant rules of private international law, are applicable irrespective 
of the law governing the contract.
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In Latin America, in contrast to the 1980 Convention and what occurs in the 
European Union, there is no regulation or proposal for a unified code regarding 
contracts for sale. At the moment, there are some very general provisions regard-
ing hiring established in some international treaties on the conflict of laws in 
some States in the region. This includes the Montevideo Treaties on international 
private law of 1889 and 1940, the Code of  International Private Law (Busta-
mante Code, 1928), and the Inter-American Convention on the Law Applicable 
to International Contracts (1994).144

The aforementioned treaties coincide in subjecting international contracts for 
the sale of goods to the law of the country where they will be fulfilled, or accord-
ing to how the contracting parties agree with respect to the existence, nature, 
validity, effects, and consequences of the contract. Additionally, they coincide 
with respect to the execution of the contract, without specifically mentioning the 
contract of sale or the method of transferring real rights.145

Closing reflections 

The analysis of some of the most representative proposals for the form of transfer 
of property in the international sphere reveals a gradual coming together of the 
solo consensu system and the causal-based paradigm of title and mode, which 
eventually coalesce in overcoming their theoretical differences. 

144 See opinions on this topic in José Luis Siqueiros Prieto, “La codificación del Derecho internacional priva-
do en el continente americano.” Anuario del Departamento de Derecho de la Universidad Iberoamericana 
No. 14. (Mexico: National Autonomous University of Mexico, Institute for Legal Research, 1982), 239 et seq. 
Additionally, see Tatiana B. de Maekelt, Normas Generales de derecho internacional Privado en América 
(Caracas: UCV-School of Legal and Political Sciences, 1984), 38 et seq.; Alejandro M. Garro, “Armonización 
y unificación del derecho privado en América Latina: esfuerzos, tendencias y realidades.” Anuario del 
Departamento de Derecho de la Universidad Iberoamericana No. 22. (Mexico: National Autonomous University 
of Mexico, Institute for Legal Research, 1993), 225 et seq. Specifically regarding the treatment of contracts for 
the international transfer of property in Latin America, see Didier Opertti Badán, “El estado actual del trata-
miento jurídico de los contratos comerciales internacionales en el continente americano.” In Los Principios de 
Unidroit: ¿Un Derecho común de los contratos para las Américas? Minutes of the Inter-American Congress in 
Valencia-Venezuela, 1996 (Rome: International Institute for the Unification of Private Law, 1998), 32. María M. 
Albornoz, “Normas de conflicto sobre contratos internacionales en los países del MERCOSUR.” In Derecho 
Privado, Memoria del Congreso Internacional de Culturas y Sistemas Jurídicos Comparados, coord. J. Adame 
Goddard (Mexico: National Autonomous University of Mexico, 1st Ed., 2005), 337.

145 Articles 34 & 38 of the 1889 and 1940 Montevideo Treaties, respectively; articles 185 & 186 of the Bustamante 
Code, and articles 3 and 6 of the Inter-American Convention on the Law Applicable to International Contracts.
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The diverse political, cultural, economic, and socio-legal reasons that for 
decades justified existing disagreements between the solo consensu approach and 
that of title and mode are today a thing of the past, as the presence of Roman 
principles in different international unification projects, together with globaliza-
tion, demand the adoption of a unified model of sale that invigorates and provides 
security to the global exchange of goods.

This need entails a marked tendency to adopt strictly obligational contracts, 
which is what has shown to best adapt to modern demands. The presence of the 
delivery of the good as a form of property acquisition and the publicity of the 
contract are evidence of the vital role and the universal nature of the obligation of 
transferring property in different proposals of Western harmonization.



EUROPEAN LAW OF CIVIL LIABILITY 

Abstract

Civil liability in Europe has gone through a process of permanent transformation. 
During this process, new cases of civil liability have arisen due to the creative 
work of judges and the intervention of legislators. In recent years, we witness a 
process to harmonize the law of damages, with the appearance of European texts 
that seek to provide compensation solutions to the problem posed by damages 
that arise, above all, in contexts of risky activities, defective products, damages 
generated by a business organization, among others.

Keywords: European law of damages, Principles of European Tort Law 
(PETL), Draft Common Frame of Reference (DCFR), harmonization of Euro-
pean law, fault-based liability, strict liability.

Resumen

La responsabilidad civil en Europa ha pasado por un proceso de permanente 
transformación. En este proceso han surgido nuevos supuestos de responsabi-
lidad civil que tienen lugar sea en virtud a la labor creativa de los jueces así 
como también por la intervención del legislador. En los últimos años se asiste a 
un proceso de armonización del derecho de daños, en cuyo marco surgen textos 
europeos que buscan aportar soluciones indemnizatorias al problema que plantean 
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los daños que surgen sobretodo en contextos de actividades riesgosas, productos 
defectuosos, daños generados por una organización empresarial, entre otros.

Palabras clave: Derecho europeo de daños, PETL, DCFR, armonización del 
derecho europeo, responsabilidad por culpa, responsabilidad objetiva.

The paradigms of European law of civil liability 

The recognition of the Italian normative and jurisprudential panorama regarding 
criteria for allocating civil liability would not be complete if it did not include the 
additional special premises that exist in the legal order originated in Community 
law. In fact, the need to introduce in member States regimes coherent with civil 
law for certain categories of injured parties was perceived only in the context of 
elaborating European Community law. The peculiar type of “victim” Italian law 
considers is that of the consumer or investor. By contrast, in the role of tortfeasor, 
typically, the business, service provider, or a party in a position of significant 
advantage that deserves to be corrected through specific criteria to allocate civil 
liability. Nonetheless, this requires a caveat regarding the need to distinguish 
between the contribution of the European Union and its often timid transposition 
in domestic law.

EEC Directive 85/374, regarding liability for defective products is one such 
law. It was included in Italian legislation via DPR May 24, 1988, no. 244 and 
later transposed in the content of articles 114 et seq. of the Consumer’s Code 
(Legislative Decree No. 206 of September 6, 2005).146 At first glance, this type 
of liability may seem to be a case of objective attribution of the injury, as the 
criteria of attribution and exoneration of liability are placed in the sphere of strict 
objectivity. Indeed, the second recital of the Directive clarifies, “only the liability 
of the producer, independently of fault, constitutes an adequate solution to the 
problem, specific to our era of increasing technicalities, of equitable distribution 
of risks inherent to the modern production technique.”147 The formulation of the 

146 See, for example, Carlo Castronovo, “Danno. VII. Danno da prodotti-Dir. it. e stran.” In Enciclopedia Giuridica XI 
(Rome: Treccani, 1991); See also, Roberto Pardolesi & Giulio Ponzanelli, “I 25 anni di products liability,” Danno 
e Resp. Speciale (2012), and Roberto Pardolesi & Giulio Ponzanelli, La responsabilità per danno da prodotti 
difettosi. Commentario (Padova: Cedam, 1989), 497 et seq.; Guido Alpa et al., La responsabilità per danno da 
prodotti difettosi (Milan: Giuffrè, 1990). 

147 See, Daniela Caruso & Roberto Pardolesi, “Per una storia della Direttiva 1985/374/CE,” Danno e resp. Speciale 
(2012): 14 et seq. In reality, even in the face of the clear option to reject fault, the reference to factors such as 
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discipline confirms this approach. In reality, article 114 of the Consumer’s Code 
provides, “the producer is responsible for injuries caused by defects of his prod-
uct,” and the following article 118 introduces some hypotheses of exoneration of 
liability related to circumstances of an objective nature (for example, the fact that 
the product has not been placed in circulation, or the defect did not exist at the 
moment of distribution). However, it is worth noting that in practical application, 
the category of “defect” has given way to some deviations from the strict liability 
model. In effect, from the moment article 120 of the Consumer’s Code established 
the victim must “prove the defect, injury, and causal relationship between the 
defect and the injury,” the jurisprudence has observed that this is not an absolute 
strict liability regime (which would, by contrast, require only proof of the causal 
relationship between the product and the injury), but rather a presumption of 
liability.148 In practice, by imposing a rigorous standard of proof of defect on the 
victim, and considering that this consists of the lack of generally required safety 
requirements for the user in relation to the circumstances specifically indicated in 
article 5 (art. 117 of the Consumer Code), or by other specific elements assessable 
by a judge, who can and should consider safety standards eventually imposed by 
relevant rules, the practice returns to argumentative models distinct from strict 
liability. “The valuation of concepts such as the applicability of standards and the 
normality of the conditions of use fatally moves the investigation to the sphere 
of fault.”149 Thus, one sees how already in this first context it is difficult for the 
jurisprudence to free itself from subjective categories like diligence and care, at 
least at the linguistic level. 

the expectation of security and the adjustment of warnings and use have made “the seductive simplicity of the 
strict liability paradigm” evaporate.

148 On this point, Cass. Civ., Sec. III, Judgment of March 15, 2007, No. 6007, Italian Forum, 2007, 9, 2413 and  the 
note Alessandro Palmieri, “Difetto e condizioni di impiego del prodotto: ritorno alla responsabilità per colpa?” 
Resp. civ. e prev., 7-8 (2007): 1587 et seq., with the note by Marilena Gorgoni, “Responsabilità per prodotto 
difettoso: alla ricerca della (prova della) causa del danno.” 

149 To this end, see, Alessandro Palmieri. “Difetto e condizioni di impiego del prodotto: ritorno alla responsabilità 
per colpa?,” Foro it. 9 (2007): 1587: “Introduces in the debate some discretional criteria, tied to some param-
eters such as the normality of the conditions of use of the product or the required safety standards, designed 
to promote the impression according to which a significant weakening of the regime provided for regarding 
injuries caused by defective products is occurring […] the Judgment 6007/07 refers to a twisting path and pro-
poses criteria for attribution that ends up betraying the strict liability model, upon which the internal discipline is 
inspired (as is its direct progenitor from the Community).” See also, Camilla Baldassarre, “La responsabilidad 
del producto, daños a ser compensados, carga de la prueba y la lógica jurídica,” Daños y resp. 5 (2014): 489.
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Another sector, which has already been mentioned, in the context of special 
hypotheses of liability developed in Europe, is the field of data protection. A “right 
to the protection of personal data” was introduced in Italian law through Law No. 
675 of December 31, 1996, in application of Community Directive 95/46 regard-
ing the protection of physical persons in the treatment of their personal data, as 
well as the free circulation of this data. Article 23 of this directive contemplates 
the need “any person who has suffered damage as a result of an unlawful pro-
cessing operation or of any act incompatible with the national provisions adopted 
pursuant to this Directive is entitled to receive compensation from the controller 
for the damage suffered.” It specifies “the controller may be exempted from this 
liability, in whole or in part, if he proves that he is not responsible for the event 
giving rise to the damage” (a provision which, as has been seen, has been trans-
lated into the Italian legal order with the resending of article 2050 of the Civil 
Code)150. The following Directive 2002/58 did not change the liability regime, 
and article 15 remits to the provisions of the former legislation.151 EU Regulation 
2016/679,152 which intervened to update the discipline, reiterates in article 82 
“any person who has suffered material or non-material damage as a result of an 
infringement of this Regulation shall have the right to receive compensation from 
the controller or processor for the damage suffered.” It specifies in the case of 
injuries caused by noncompliance with the regulations, tortfeasors are freed from 
liability if they demonstrate that the injurious event is not attributable to them in 
any way. Thus, the regulation has specified the tortfeasor respond to a “specific” 
and objective fault for noncompliance with technical provisions provided for 
the treatment of personal data (thus, in coherence with what has been observed 
regarding the resending of article 2050 of the C.C., and the reference to a type of 
“sectoral diligence” strongly integrated with the specific technical provisions and 
the search for the best available measures for more complete protection of users, 
rights holders of personal data).   

150 See: Ettore Giannantonio, La tutela dei dati personali. Commentario alla L. 675/1996 (Padova: Cedam, 1997). 

151 See: La protezione dei dati personali. Commentario al d. lgs. 30 giugno 2003, n. 196, I, a cura di Cesare 
Massimo Bianca e Francesco Donato Busnelli (Padova: Cedam, 2007); Juri Monducci, Giovanni Sartor, 
Il codice in materia di protezione dei dati personali: commentario sistematico al d. lgs. 30 giugno 2003, n. 196 
(Padova: Cedam, 2004).

152 On this topic, see: Enrico Pelino et al., Las regulaciones europeas de privacidad. Comentario a las nuevas 
normas sobre protección de datos personales (Milan: Giuffre, 2016).
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Parallel requirements of consumer protections of European origin may also 
be found in the corpus, regarding private enforcement of antitrust law.153 Leg-
islative Decree No. 3/2017 recently innovated this sector, upon the basis of EU 
Directive 2014/104.154 However, the harmonization of rules of liability is only 
partial, as it says nothing about the essential elements of the illicit act, such that 
it is necessary to refer to article 2043 of the C.C.155 In reality, to determine the 
criteria of attribution, it is possible to take into account the indications the Euro-
pean Commission offers in the White Book on actions for reparations for antitrust 
law violations.156 With respect to the fault requirement, the Commission suggests 
member States that require evidence of fault or willful intent provide, by contrast, 
that the victim only demonstrate the infraction of antitrust law for the transgressor 
be automatically liable for the injuries caused, and who prove that the violation 
was caused by an “excusable error.”157 Thus, reparation for the injury is due to 
the consumer, above all, as a consequence of a restrictive agreement or abuse of 
a dominant position, a violation of domestic or European norms. As evidence, 
the victim may make use of eventual investigations carried out by the Autorità 
Garante della Concorrenza e del Mercato (AGCM) or the European Commission 
(when it technically involves a follow-up of a prior determination of infractions 
carried out by relevant authorities, which would constitute the logical-legal basis 
for the civil action). Additionally, the causal nexus between the infraction and 
the injury must be demonstrated. By contrast, with respect to subjective criteria, 
the indication of the European Commission can be translated into the analogous 

153 See: Barbara Lilia Boschetti, “Enforcement del diritto antitrust e risarcimento del danno,” Conc. e mercato 1 
(2013): 27 et seq.; Guido Alpa, “Illecito e danno antitrust. Un dialogo tra le Corti nazionali e la Corte di Giustizia 
dell’Unione europea,” Contr. e impr. 6 (2015): 1227 et seq. 

154 See: Gianroberto Villa, “L’attuazione della Direttiva sul risarcimento del danno per violazione delle norme sulla 
concorrenza,” Corr. giur. 4 (2017): 441 et seq. 

155 On this point, see; Rino Caiazzo, “L’azione risarcitoria, l’onere della prova e gli strumenti processuali ai sensi 
del diritto italiano.” In Dizionario sistematico del diritto della concorrenza, a cura di Lorenzo Pace (Naples: 
Jovene, 2013), 324.

156 White Paper on Damages actions for Breach of the EC antitrust rules, COM (2008) 165, 2.4.2008.

157 By contrast, one must mention the error would be excusable if a reasonable person, with a high level of atten-
tion, would not have realized that his conduct created a restriction on free competition.
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application of article 2600 of the C.C., regarding unfair competition, which pro-
vides that guilt is presumed once an infraction is determined.158

Another European vein that hardens criteria for attribution, this time in favor 
of savers, can be found in the Directive on liability for prospectus 2003/71, 
adopted via Legislative Decree 51 of March 28, 2007.159 This legislation seeks 
to establish a special civil liability regime in favor of investors for information 
contained in the prospectus, outlined in TUF article 94. With respect to criteria 
of attribution of liability, in addition to the complex relationship of the subjects 
to which liability applies (in particular, both the issuer and the intermediary who 
made the placement), Italian law introduces a presumption of fault. The presump-
tion permits exculpatory evidence regarding “having adopted all due diligence 
and the absence of omissions that alter the meaning.” One may observe how 
domestic transposition has rejected the Directive’s approach, which attempted to 
establish a context of simple strict liability.160

Thus, the increase in the domestic realm of specific criteria of attribution 
is evident, due to the demands of the European sphere of objectifying liability 
regimes in the context of providing services to consumers and investors. The 
difficulty and slowness with which these regimes are affirmed in living law is also 
evident. However, one may also refer to European interventions  in the opposite 
direction: in a case regarding liability of internet service providers, on which 

158 Against, Alpa, “Illecito e danno antitrust,” 1237: regarding a typical hypothesis, it is not necessary for all the ele-
ments of C.C. article 2043 to concur. Thus, it is also unnecessary to remit to C.C. article 2600, as “what matters 
is the result, the effect of the behavior, the effects of the application of the discipline and thus, the sanctions for 
its violation.”.

159  On this topic, see: Sabrina Bruno, “La (nuova) responsabilità da prospetto verso il pubblico,” Banca borsa 
tit. cred. 1 (2008): 793; Eugenia Macchiavello, “La responsabilità da prospetto degli intermediari finanziari tra 
passato, presente e futuro,” Contr. e impr. 4-5 (2009): 911 et seq.; Valerio Sangiovanni, “La responsabilità per 
il prospetto fra diritto comunitario, legge nazionale e regolamento Consob,” La resp. civ. 12 (2011): 852 et seq..

160 Ibid., 857: The law establishes that the subjects specified in article 94, no. 8, Testo unico delle disposizioni in 
materia di intermediazione finanziaria (TUF), may be freed from liability if they provide evidence “they have 
taken all precautions to ensure the information in question is in accordance with the facts and does not lack 
omissions that change its meaning.” Thus, this involves a reversal of the burden of proof. Given the existence of 
the circumstances previously considered (lack of veracity or incomplete prospect, completion of the operation, 
injury and causal relationship between the content of the prospect and the injury), the fault is presumed to be 
of the emitter, the offeror, the guarantor, and those responsible. This presumption of fault is not provided for in 
the directive, meaning Italian legislation is more rigorous than the directive.  
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Community law has focused on excluding very rigorous allocation criteria.161 In 
fact, to ensure a technological activity with great potential for development, the 
presence of an excessively burdensome regime is considered to be a significant, 
if not fatal, obstacle.  This case refers to EC Directive 2000/31, incorporated 
into Italian legislation via Legislative Decree 70/2003.162All of section I of Title 
II of the directive discusses liability of “service provider intermediaries.” Spe-
cifically, it states in the case a provider carries out merely conductive activities 
(mere transmission of information), it is not responsible, provided it has not 
intervened in the source, the recipient, or the content of the information. For 
operations of temporary storage (called caché memory storage), the intermediary 
is not responsible for the information transmitted, provided it removes content 
promptly upon learning of its illicit nature. Finally, the provider of hosting activ-
ity is responsible for content stored or memorized only from the moment they are 
aware of the illegal nature of the information generated by users. Lastly, member 
States are prohibited from imposing on service providers a general obligation of 
surveillance of the information they transmit or store, or a general obligation of 
actively investigating events or circumstances that indicate the presence of illicit 
activities. Thus, the objective of avoiding the risk of injury attached to the activity 
fall, with a dissuasive effect, on providers  is evident, demonstrating the intention 
to exclude indirect civil liability. 

Finally, it is worth mentioning the possible influence a peculiar European 
principle could have in the field of criteria of attribution: the reference is to the 
precautionary principle, which article 191 of the Treaty on the Functioning of the 
European Union directly cites as a standard of protection for the environment.163 
The principle may be invoked when a phenomenon, product, or process pres-

161 On the topic, see, for example,Elena Bassoli, “Giurisprudenza italiana e comunitaria sulla responsabilità civile 
del service provider e la sentenza della Corte di Appello di Milano nel caso Yahoo vs. RTI,” Contr. e impr. 
Europa 1 (2015): 230 et seq.; George Pino, “The lack of a general obligation of vigilance of Internet Service 
Providers regarding the content provided by the network, of third parties,” Danno e resp. 8-9 (2004): 832 et 
seq.; Francesco Delfini, “Il D.lgs. 70/2003 di attuazione della direttiva 2000/31/CE sul commercio elettronico,” I 
Contratti 6 (2003): 607 et seq.

162 Marcello De Cata La responsabilità civile dell'Internet service provider (Milano: Giuffrè, 2010); AA. VV., 
Commercio elettronico e servizi della societa' dell'informazione. Le regole giuridiche del mercato interno e 
comunitario: commento al D.lgs. 9 aprile 2003, n. 70 (Milan: Giuffrè, 2003).

163 On precaution and liability, see: Umberto Izzo, La precauzione nella responsabilità civile (Padova: Cedam, 
2004); see also: Mathilde Hautereau-Boutonnet, Le principe de précaution en droit de la responsabilité civile 
(Paris: LGDJ, 2005).
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ents potentially harmful profiles, although the magnitude of this risk cannot be 
determined with certainty. For present purposes, it is sufficient to ascertain the 
influence of this principle in the system of civil liability. If scientific uncertainty 
is in reality the basis for the logic of precaution, it is legitimate to ask how it can 
interact with a system in which the certainty of harm and of causality have, to 
date, been posed as necessary conditions for compensatory remedies. Thus, in 
relation to the consistency of this criteria, the doctrine is not unanimous. One 
line of opinion maintains the precautionary principle should be only applied to 
legislators, and should not be relevant in categories of tortious liability.164 By 
contrast, another position considers this criteria may influence categories of tort 
through the inversion of the burden of proof and the causal relationship in trials 
for compensation for injuries,165 or an increase in the necessary diligence.166 To 
this end, it may be interesting to consider the results of the application of the 
European Directive on environmental liability, EC Directive 2004/35, which was 
adopted into the Italian Environmental Code via Legislative Decree 152/2006.167  
The precautionary principle, which has informed the Directive, expressly appears 
in article 301 of the decree. Article 311, regarding reparation for the injury, 
states “any person who commits an illicit act, or who by omission of appropriate 
activities or behavior, infringing the law, regulations, or administrative measures, 
with negligence, inexperience, imprudence, or non-compliance with technical 

164 Against the use of this criteria in civil liability, see: Carlo Castronovo, “Sentieri di responsabilità civile europea,” 
Europa e dir. priv. 4 (2008): 812: “from the rest, those who have considered introducing the precautionary prin-
ciple in the theoretical debate on civil liability have been able to obtain new results regarding those obtainable 
through the traditional criteria of attribution, in particular fault: if this latter is, according to the definition of article 
43 of the Criminal Code, the lack of diligence, prudence, care, it is not easy to see something significantly differ-
ent when the category of precaution is used. Rather, this is the linguistic formula of one who, in a field of diverse 
legal origins, attempts to designate what in the language of civil liability is referred to in negative as fault, and in 
positive can mean the emphasis of prevention, does not have residue, in particular regarding prudence, which 
is precisely the virtue of balance between development and immobility regarding that which is not completely 
understood.”

165 See: Giovanni Comandé, “La responsabilità civile per danno da prodotto difettoso…assunta con precauzione,” 
Danno e resp. 1 (2013): 107 et seq.

166 Thus, María Gabriella Stanzione, “Principio di precauzione e diritto alla salute. Profili di diritto comparato,” 
comparazione diritto civile.it, 14 (visited October 8, 2017).  

167 On the topic, see, Barbara Pozzo, “La responsabilità per danno ambientale,” In Codice dell’ambiente, a cura di 
Stefano Nespor e Ada Lucia De Cesaris (Milan: Giuffre, 2008); Barbara Pozzo, La responsabilità ambientale, 
La nuova direttiva sulla responsabilità ambientale in materia di prevenzione e riparazione del danno ambientale 
(Milan: Giuffre, 2005). 
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norms, causes environmental harm.” The transposition of the European source 
does not only demonstrate that it follows the precautionary principle, and opens 
the way regarding civil liability, but it also reveals at least a creative reception 
of European directives, as it introduced a general reference to fault foreign to the 
Directive, and is based on the principle of “the polluter pays.”168

The special cases of civil liability Community law has introduced offer Italian 
lawmakers some diversified models in the field of criteria for attribution, which 
has allowed the evolution of the framework in accordance with divergent paths 
with respect to culpable reproach. However, in the reception, and above all in 
jurisprudential application, the “culturally oriented” tradition toward fault has 
been observed as a break to the unfurling of objective liability schemes from the 
Community.169 However, it is impossible to ignore that this form of “resistance” 
of the Italian legal order has been justified, if one considers European Directives 
have been translated into “a post-modern law that avoids concerns, precise, 
systematic connotations, and is wrapped in a type of bolus from which a purely 
economic profile of giving and having emerges, resulting in the prohibition of 
legal specificity, which abides by the reasons of a provision that, assumed in its 
obtuse patrimonality, seems arbitrary to accept and in the same way unjustified 
to deny.”170 It is worth asking, then, about the possibility of a form other than 
harmonization “from below” can have when “reformulating” the Italian debate 
regarding criteria of attribution of civil liability. 

168 See Vincenzo Roppo, “Responsabilità oggettiva e funzione deterrente. Note sparse,” Nuova giur. civ. comm. 2 
(2008): 294 et seq., and F. Degli Innocenti “I criteri di imputazione della responsabilità per danno ambientale,” 
Contr. e impr. 3 (2013): 741 et seq.: in particular, the directive created a bifurcation in the civil liability regime for 
injury to the environment, selecting a regime of strict liability for “dangerous” professional activities that “require 
special normative requirements as they represent a potential or real risk to human health or the environment, 
such as the energy industry, refineries, coke ovens, activities of metal production and transformation, mining 
and chemical activities, waste management and a regime of fault-based liability for activities that cause a 
“generic” injury to biodiversity.

169 Confirming this, the non-adoption of a model of strict liability in the transposition of the directive on environ-
mental risks for risky activities established in annex III of the EU Directive has been subject to an infraction 
proceedings by the European Commission, n . 2007/4679, of January 31, 2008, for the incorrect transposition 
of the directive. 

170 Carlo Castronovo, “Sentieri di responsabilità civile europea,” Europa e dir. priv. 4 (2008): 788.
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The Italian evolution of fault-based and faultless liability in European 
harmonization projects

As we have seen, in synthesis, the latest legislative, doctrinal, and jurisprudential 
developments regarding civil liability maintain the trend of a general expansion 
of compensatory opportunities for victims of the offensive action. In the field 
of criteria for the attribution of the injurious act, as we have seen, this tendency 
has been translated into the progressive distancing from the principle of fault, in 
accordance with the trajectory that moves from the objectivation of the standards 
of evaluation of fault, to land in the inversion of the burden of proof and in the 
affirmation of true presumptions of liability.171 If this seems to be the evolution of 
the Italian system, it must be contextualized in the European evolution, taking as a 
basis the “doctrinal” harmonization projects elaborated in a series of international 
scientific commissions. A good example of this are the Principles of European 
Tort Law (PETL),172 elaborated by the European Group on Tort Law, as well as 
the project of the Draft Common Frame of Reference (CFR), developed by the 
Von Bar Commission.173

Based on the PETL, the fundamental norm of article 1:101, at the beginning 
of the project, seems, at first glance, to adopt a vision of the system based on 
the persistent centrality of fault as a criteria of attribution of harm. In effect, 
as a basis for liability, the norm requires negligence or willful misconduct of 
the tortfeasor, and later contemplates other cases in which the obligation to 

171 For the reconstruction of the evolution of the Italian and European systems, see: Castronovo, “Sentieri di 
responsabilità,” 808, according to which “in European sources, the objective of legislative policy is, basically, 
consumer protection, in the field of liability identified in the need to expand the area of liability in their favor. This 
trend, in the field of the criteria of attribution, is translated into a progressive distancing from the principle of fault 
that has characterized every moment of the gradual move from the focus of liability toward the injured party. 
In the technical-legal sphere, the articulation of this movement may be summarized in three key moments: the 
objectivization of fault; the reversal of the burden of proof in that which, being more burdensome for the tortfea-
sor than the burden of proof, as the latter only waives the burden of proof from he who benefits from the activity 
(art. 2728 cc), the jurisprudence both in France and Italy, as well as the doctrine, has called this a presumption 
of liability […]; Finally, strict liability.” Similarly, see: Mario Serio, “Responsabilidad en Europa: perspectivas de 
armonización,” Europa y dir. priv. 2 (2014): 327 et seq. “So-called presumption of liability […]; Finally, strict 
liability.” 

172 See: European Group on Tort Law, Principles of European Tort Law. Text and Commentary (Nueva York: 
Springer, 2005).

173 See: Christian von Bar, Eric Clive, Hans Schulte-Nölke et al. (Eds), Principles Definitions and Model Rules 
of European Private Law. Draft Common Frame of Reference (DCFR). Outline Edition (Mónaco: Sellier Law 
European Publishers, 2009).
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compensate an injury emerges from the realization of an abnormally dangerous 
activity or of an action committed by auxiliaries. In contrast to the Italian legal 
order, the PETL are characterized by the provision of criteria other than fault, as 
in the general rule: the system, thus, appears aimed toward a bipartite model, in 
which non-fault-based rules emerge as a basis for liability and are in a position 
of equality with respect to conventional subjective criteria. With respect to the 
Draft Common Frame of Reference (CFR), the entire chapter VI is dedicated to 
extra-contractual liability. This chapter opens with the fundamental rule in article 
1:101, which provides “[a] person who suffers legally relevant damage has a right 
to reparation from a person who caused the damage intentionally or negligently or 
is otherwise accountable for the causation of the damage. It adds, “where a person 
has not caused legally relevant damage intentionally or negligently that person 
is accountable for the causation of legally relevant damage only if Chapter 3 so 
provides.” Once again, other criteria for attribution should be recognized in the 
general rule of responsibility, which has clarified the taxative nature of the bases 
of attribution with and without fault. Thus, both projects seem to reestablish a 
system that has reached a position that is more conscious of fault as a concurrent 
criteria for attribution, in view of a total distancing from the traditional model 
of “civil liability that, by placing an irrational weight on the criteria of legal 
civilization that bases attribution on the presence of disobedient conduct, put at 
risk the real protection of property and interests of special social and individual 
concern.”174

Returning specifically to the discipline of the fault-based attribution in the 
PETL, article 4:101 in principle affirms, “a person is liable on the basis of fault 
for intentional or negligent violation of the required standard of conduct,” the 
following article 4: 102 defines this model of behavior in quite a peculiar way. 
In effect, it specifies that the required standard is that of a “reasonable person,” 
but must consider the circumstances of the specific case, in particular the nature 
and value of the protected interest involved, the dangerousness of the activity, the 
expertise to be expected of a person carrying it on, the foreseeability of the damage, 
as well as the availability and the costs of precautionary or alternative methods. It 
should be pointed out that the standard thus determined, “may be adjusted when 

174 Mario Serio, “La responsabilità civile in Europa: prospettive di armonizzazione,” Europa e dir. priv. 2 (2014): 
352.
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due to age, mental or physical disability or due to extraordinary circumstances the 
person cannot be expected to conform to it.” Similarly, although it is less precise, 
article 3:102 of Book VI of the CFR establishes a person is at fault when he or 
she does not satisfy a particular criteria of diligence required by a legal provision 
or by the standard of diligence that would be expected of a reasonably diligent 
person under the same circumstances. Thus, it is evident that both projects are in 
agreement in conceiving the parameter of the model agent in a sufficiently elastic 
way that it may adapt itself to objective and subjective circumstances of a specific 
case. Additionally, both projects agree in the eminently normative, rather than 
psychological nature, of the concept of fault. 

It is also interesting to highlight the provisions of the third paragraph of 
PETL’s article 4:102, which establishes, “rules which prescribe or forbid cer-
tain conduct have to be considered when establishing the required standard of 
conduct.” Thus the norm allows for the understanding that eventual normative 
parameters for the evaluation of the tortfeasor’s conduct, for example, obser-
vance with a code of conduct or guidelines in the medical sphere, may serve as 
a basis for judging liability, and thus influence its configuration, both positively 
and negatively, as causes of exclusion. Finally, the last aspect of great interest, 
even in light of the Italian evolution of fault-based guilt, is a provision of article 
4:102 of the PETL. This norm, which does not have an equivalent provision 
in the CFR, establishes the basis for the “reversal of the burden of proof” is 
only permitted in light of the gravity of the danger the activity represents, to be 
evaluated “according to the seriousness of possible damage in such cases as well 
as the likelihood that such damage might actually occur.” Thus, the presumptions 
of liability that are expressly attributed to the category of fault-based liability are 
admitted with precaution, and only when they have been sufficiently justified, in 
contexts of great risk, based on the special need of protection of the victim. The 
application of presumptions of fault must be evaluated, according to PETL article 
4:102, “according to the seriousness of possible damage in such cases as well as 
the likelihood that such damage might actually occur.”

In the title regarding fault-based liability, there is also a special provision 
regarding the generic “enterprise liability” (article 4:202), according to which “a 
person pursuing a lasting enterprise for economic or professional purposes who 
uses auxiliaries or technical equipment is liable for any harm caused by a defect 
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of such enterprise or of its output unless he proves that he has conformed to the 
required standard of conduct.”

By contrast, in the PETL title regarding strict liability, only injury caused 
by abnormally dangerous activities is included (article 5:101). An activity 
is abnormally dangerous if it creates a foreseeable and highly significant risk 
of damage even when all due care is exercised in its management and is not a 
matter of common usage. It also clarifies that national lawmakers may  provide 
for “additional categories of strict liability [...] by analogy to other sources of 
comparable risk of damage. 

Finally, liability for the actions of another has also been regulated. In the case 
of minors and mentally disabled persons, the person in charge of such persons 
is responsible for the injury they cause, unless the person in charge shows he 
or she conformed to the required standard of conduct in supervision. Regarding 
liability for auxiliaries, a person is liable for damage caused by his auxiliaries 
acting within the scope of their functions provided that they violated the required 
standard of conduct and as a result caused injury. Therefore, one may affirm the 
system of criteria of attribution in Italian law does not substantively contradict 
the harmonization guidelines of the PETL; in reality the difference is nominal. 
Thus, the opportunity to transpose the harmonization project rests on the rigid 
bifurcation of fault-based and non-fault-based models of responsibility, and in 
the coherence among criteria used and classificatory labels.  

By contrast, regarding the space the CFR project dedicates to non-fault-based 
liability, one must analyze the provisions of book VI Chapter 3:201. The first 
norm, on liability for injury caused to a third party by employees and represen-
tatives, creates a strict liability regime, attributing the obligation to compensate 
to the employer, if the injury was caused by the employee during the course 
of employment, if the employer is legally responsible. The following provision, 
VI-3:202, refers to injury caused by an unsafe immovable. It provides the obli-
gation to compensate falls upon the “person who independently exercises control 
over an immovable.” It specifies control over an immovable is independent “if 
that person exercises such control that it is reasonable to impose a duty on that 
person to prevent legally relevant damage,” and that “the owner of the immov-
able is to be regarded as independently exercising control, unless the owner 
shows that another independently exercises control.” Therefore, this is a peculiar 

3
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supposition, as it introduces exculpatory evidence that does not affect the strict 
liability regime, but only the absolute nature of this regime. The following norm, 
VI-3:203, provides that the keeper of animals is responsible for compensating 
injury these cause, while article VI-3:204 reproduces the content of EC Directive 
85/374 regarding defective products. Finally, VI-3:205 provides the keeper of a 
motor vehicle must compensate for injury this causes, while the following norm 
attributes injury from dangerous substances or emissions to the keeper or operator 
of the activity if it is very likely that the substance or emission will cause such 
damage unless adequately controlled. However, the person is not accountable for 
the injury caused if he or she does not keep the substance or operate the installa-
tion for purposes related to that person’s trade, business or profession; or shows 
there was no failure to comply with statutory standards of control or management 
of the substance. The system provides domestic law may contemplate additional 
premises for strict liability for sources of danger that the CFR does not consider. 
Additionally, it is worth briefly mentioning the liability regime for injury caused 
by minors or supervised persons. This norm, located in the title regarding fault-
based liability, imposes the obligation to compensate on the parents, guardians, or 
entities responsible for the supervision of children or supervised persons, unless 
they can prove there was no defective supervision of the of the person causing 
the injury (this norm refers to minors as those under 14 years old). Thus, this is 
a complicated panorama, which, as has been observed regarding the PETL, has 
the advantage of making a precise distinction regarding fault-based attribution 
and other criteria of attribution. Additionally, a particularity if this project is the 
modulation of the categories of compensable harm.

Observing together the choices made in the aforementioned projects regarding 
specific criteria of attribution, one may note a series of summarized considerations: 
in the field of responsibility for another’s actions, injury caused by an employee 
or representative is always attributed strictly. In the case of minors or individuals 
under supervision, the harmonization projects refer to non-compliance with  
the duty of supervision, in contrast to the stricter position of Italian law. For the  
rest, the CFR contemplates a broader range of premises for strict liability, 
as is the case of the custody of a building or its ruins, whereas domestic law 
allows evidence of a fortuitous event. Finally, the particularly interesting issue 
of dangerous activities is worth mentioning. The CFR creates a strict liability 
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regime, but excludes application if the individual is not a professional/business 
person, or if compliance with required care is proven, while the PETL do not 
allow contrary evidence if the activities have characteristics of extraordinary 
danger. Thus, the harmonization projects seem to balance the demand (and 
deterrence) of attributing the operator the costs of the most dangerous activities, 
with the opposite instance of certainty regarding the safety standard required (and 
on impunity in the case of exact compliance with legal provisions).  

Finally, and more generally, one can observe how both projects place liability 
of businesses in the field of strict liability. This, in effect, adopts a position in 
the debate between those who maintain moving beyond traditional criteria of 
attribution applies only to economic activities, and those who argue the criteria 
of “danger,” regardless of the context in which it manifests, is what requires the 
intervention of a specific rule of strict liability.175

Therefore, harmonization projects seem to contemplate the requirement (and 
deterrence) of allocating the costs of the most dangerous activities to the operator, 
with a high level of certainty regarding the required safety standard, and frees the 
operator from fault in the case of exact compliance with legal provisions.

The impact of the PETL and CFR in the Italian legal framework 

Once this comparative analysis is complete, a brief evaluation of the impact of 
these projects in the Italian legal framework is in order, in particular in the works 
of legal science, which provide a valid source of evidence for harmonization 
projects such as those this chapter addresses, and which are eminently academic 
in origin.

One should note Italian doctrine has frequently recalled the provisions of the 
PETL as terms of reference for the critical analysis of institutions and fundamental 
problems in the field of civil liability, such as injustice of the injury and the identi-
fication of protected interests, among others. Rather than a detailed account of the 
sectoral contributions that include a critical reference to the PETL solutions, this 
section will evaluate the general attitude with which Italian commentators have 
addressed the adoption of a text, such as the principles, which seek to become a 

175 For these two solutions, see, respectively, Guido Alpa, “Responsabilità d’impresa,” in Digesto delle discipline 
privatistiche, Agg. IX (Torino: Utet Giuridica, 2014), 594; and Vincenzo Roppo, “Responsabilità oggettiva e 
funzione deterrente. Note sparse,” Nuova giur. civ. comm. 2 (2008): 292. 
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source of European common law regarding liability and a starting point for future 
harmonization. According to commentators, the purpose of this document is its 
principle strong point.176 In reality, aware of the profound differences between 
European systems in what elements constitute a civil wrong,177 the writers of the 
PETL have opted to write a document that “has woven the set of civil liability 
norms,” and thus one that may constitute the “starting point of regulation, but not 
the destination.”178 In other words, the development of the document required 
the recognition of different, including antithetical, models of civil wrongs, 
and their later reconciliation in a text that can hope to serve as a model for the 
progressive harmonization of domestic norms, and not their substitution by a 
binding supranational source.179 With this perspective, the writers of the PETL, 
using a bottom-up approach, faced “with a sense of proportion and respect for the 
structures formed over time in the main European legal systems,”  the difficult 
task of bringing together “extremes separated by the ocean of controversies, of 
dogmatic conflicts.”180 This seems evident in the alternative between systems 
based on the unfairness of the injury as an atypical clause, and systems charac-
terized, by contrast, by the type of illicit acts.181 The objective of this is in the 

176 See: Gregor Christandl, “Principles of European Tort Law: ideas sobre el tema del daño no patrimonial,” Resp. 
Civ. y prev. 11 (2006): 1987 et seq., and, in part, 1991: “the great value of this project lies above all in the fact 
that it represents a collection of European common law regarding civil liability, thus allowing university students 
and practical legal operators to have a shared vision regarding applicable norms in different European coun-
tries, and also serving as a basis for an eventual and future harmonization of European tort law.”

177 For an analysis of the questions, including terminology, due to the differences between the level of discipline 
in European legal systems, see: Miquel Martin Casals, “Una visión general de los ‘Principios de Derecho de 
Daños Europeo’ (desde el punto de vista español),” Resp. Civ. y prev. 6 (2005): 1277 et seq.

178 Guido Alpa, “La responsabilità oggettiva,” Contr. e impr. 3 (2005): 1002. Some traces of the basic approach 
with which the PETL was developed are found in the precision “according to which a text like the present does 
not stand alone” (“principles do not stand by themselves”) [see Jaap Spier, European Group on Tort Law. 
Principles of European Tort Law. Text and Commentary Provisional Edition, 22], due to the fact that principles 
must be interpreted in light of human rights, the directives, legal precedent, constitutional principles, etc., and 
the precision that the text has been designed flexibly, iure condendo; regarding the general rules, nuances, and 
instruments for the adaptation to different circumstances to which it must conform.

179 See Miquel Martin Casals, “Una panoramica sui ‘Principles of European Tort Law’ (dalla prospettiva spagnola),” 
Resp. civ. e prev. 6 (2005): 1278: “by contrast, it hopes to delineate a framework that facilitates discussion and 
debate between private law jurists from different countries that may overcome domestic level limits the law 
imposes on the perspective and approach of each one.”

180 Mario Serio, “La responsabilità civile in Europa: prospettive di armonizzazione,” Europa e dir. priv. 2 (2014): 
passim. 

181 On this topic, it should be said, “the normative proposal seems to bring together the result of the delicate debate 
in a calibrated manner, which has included the main European legal experiences, regarding the requirements 
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event of doubt regarding a given solution, the alternative adopted is not the most 
extensive in European jurisdictions, but rather the “best” axiologically speaking, 
even when it is not extensively shared.182 The success of this effort continues to 
receive positive reactions from Italian commentators, who have not hesitated in 
calling the results obtained by the European Group on Tort Law laudable. 183

Regarding the other European project, the CFR, the opinion of Italian doc-
trine is more complex and varied, due also to the different context in which it 
was developed and its functions.  Regarding the first aspect, the CFR project is 
the result of a harmonization project that has been strongly backed by European 
institutions, and in particular by the Commission,184 to ensure greater coherence 
within the fundamental areas of European private law. It is worth noting that the 
European unification origin of the project has determined two complex, different 
norms are called to coexist. “On the one hand, the common principles of domestic 
legislation (...) formed and rebuilt using the comparative method. On the other, 
the principles that currently exist in Community law (...) in accordance with the 
acquis model.”185 This objective continues to provoke critical comments in the 
doctrine, which considers the difficulties associated with the attempt to reconcile 

for the classification of a fact as wrong and the notion of the injustice of the injury. The decision of the Principles 
is clear: injury resulting from the violation of a legally protected interest is compensated, meaning damage to a 
subjective situation expressly recognized as worthy of protection by the legal order. In other words, unfair injury 
is compensatory, which consists in the impairment of the right or interest of another. The authors’ shift toward 
a system of classifying wrongful actions is equally clear, which continues to be surprising, given the common 
attitude of the principle expressions of livelihood rights of Europe.” See: Mario Serio, “La responsabilità civile in 
Europa: prospettive di armonizzazione,” Europa e dir. priv. 2 (2014): 353-54. 

182 For some considerations on this proposal, see; Mauro Bussani, “Voce Diritto privato europeo,” in Enciclopedia 
del Diritto Annali (Milano: Giuffrè, 2008), 417 et seq., and, in part, 425 et seq.

183 See: Serio, “La responsabilità,” passim.

184 See: “Piano d’Azione” europeo, Maggiore coerenza nel diritto contrattuale europeo-Un piano d’azione, en 
COM (2003) 68 def. (G.U.C.E. 2003, C-63, 1)-Comunicazione della Commissione al Parlamento europeo e al 
Consiglio del 15 marzo 2003. On this point, see, in doctrine, Carlo Castronovo, “Armonizzazione senza codifi-
cazione. La penetrazione asfittica del diritto europeo,” Europa e dir. priv. 4 (2013): 905 et seq., and, in part, 915: 
the Draft “has represented the latest significant moment in the codification idea […] that has crossed Europe 
since the beginning of the eighties during the last century.” 

185 For a reflection on the consequences of the coexistence of these two models, see: Umberto Breccia, “Principles, 
definitions e model rules,” in the ‘European Common Framework.’ Draft Common Frame of Reference” 1 
(2010): 95 et seq., and, in part, 96 et seq.: “private European law […] in its totality, manifests a vocation, a 
configuration and a tension […] bipolar and concurrent […] as the material can find its full definition only at the 
end of a constructive contest between different acquis (one located in domestic law and lines of jurisprudence 
controlled by legal science, and the other developed in the legal framework of a single competitive market and 
in the critical analysis of the trends of European judges).”
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normative frameworks that, in retrospect, represent “political-normative models 
difficult to reconcile,” and therefore seem to lead to unity only “at the end of a 
facade operation.”186

Regarding the second aspect, the CFR project sets the extremely ambitious 
objective of regulating the entire topic of obligations, and comprehensively 
addresses not only contractual issues, but also other sources of obligational 
relationships, including civil wrongs.187 In spite of this premise, the final result 
of the compilation work seems to present different levels of ambiguity, which 
compromise its authority and acuity. On the one hand, the European Commission 
undertook a rather minimalist initial approach, as is evident in the communi-
cations in which the document has been characterized as a toolbox,188 a mere 
proposal for domestic and European legislators to take into account when they 
adopt a uniform regulation of the topics addressed. On the other hand, as a whole, 
the project seems to be exorbitant as a mere instrument of soft law.189 It has 

186 See Alessandro Somma, “Verso il diritto privato europeo? Il Quadro comune di riferimento nel conflitto tra diritto 
comunitario e diritti nazionali,” Riv. trim. dir. proc. civ. 4 (2008): 1097 et seq.. and, in part, 1099: “in contrast to 
what the Italian area maintains, the two complexes express political normative models that are difficult to recon-
cile, or, alternatively, lead only to a unity that is a facade.” This puts at risk the cancelation of the cultural identity 
of national law, threatened, more than by the process of identification of common points between them, by its 
submission to the logic of harmonization imposed from above. For a general view of the relationship between 
domestic law and the Community acquis, see also: Carlo Castronovo, “Quadro comune di riferimento e acquis 
comunitario: conciliazione o incompatibilità?,” Europa e dir. priv. 2 (2007): 275 et seq.

187 Underlining the appropriateness of the decision to address the entire topic of law of obligations: Walter Doralt, 
“Diritto europeo dei contratti: rischi e opportunità del regime opzionale,” Resp. civ. e prev. 6 (2011): 1205 et 
seq., and, in part, 1207: “while the academic discussion regarding the CFR has recently begun, the current 
publication and its comments regarding comparative law (notes), in its current state already constitute an 
important result, as it is the first non-State normative body that moves beyond the limits of contract law.”

188 See: Communication of the European Commission of July 25, 2007 (COM (2007) 447. The European 
Commission has shown to consider the CFR as a manual to be used, in particular, for the revision of current 
legislation, as well as the elaboration, when necessary, of new instruments in the sphere of contract law; 
including beyond the question of consumption. At the same time, it forcefully reaffirms the CFR “is not designed 
to guarantee a large scale harmonization of private law or to become a European civil code. On this point, see: 
Vincenzo Scalisi, “Alberto Trabucchi e la costruzione in Europa di un diritto privato comune,” Europa e dir. 
priv. 4 (2008): 907 et seq., and, in part, 913 et seq.: “The European Parliament […] of the initial request for the 
elaboration of a true common European code of private law” [See: Resolutions 26.05.1989 (GUE 06.26.1989, 
N° C 158, 400) and 6.5.1994 (NGL 07.25.1994, C 205, 518)] has had to retract itself over time toward a 
more restricted objective […] the Commission has later intervened with two separate reports […] to clarify 
and establish - in a decidedly reduced way- the scope and purpose of the initiative. The result is a change of 
direction with a partial, but substantive emancipation from the initial proposals and proposed expectations.” 

189 For this type of consideration: Marisa Meli, “Gli sviluppi del diritto privato europeo e il ‘Quadro comune di rifer-
imento,’” in Centro di documentazione europea (Università di Catania, 2008), 6, and, in part, 11 et seq.: “there 
is no doubt that among the functions assigned to the CFR by the Commission is for the instrument to improve 
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been emphasized that the final version of the CFR project has taken the form of 
a true code, designed to provide “a complete systematization of the institutes 
of private law,”190 although it has never been characterized as such, such that 
doctrine refers to “a civil code only in name.”191 These substantive ambiguities 
regarding the objectives of the CFR are, according to commentators, an element 
of intrinsic weakness192 that has affected global coherence and the specificity of 
the project,193 and led to the progressive abandonment of the project by the very 
European institutions that supported its creation. .

Closing Reflections

The panorama of the morphology of different attribution criteria that inspire 
the civil liability regime, with a domestic and European perspective, allows 
for the formulation of some concluding considerations, in particular regarding 
harmonization opportunities. It is evident harmonization may serve as effective 
leverage to demolish certain bastions of resistance to a more complete and coher-
ent systematization of the relationships between fault-based and non-fault-based 
liability in the Italian legal system. It clearly involves a current question, which 

legislation, and the drafters of the project understand the Commission references. However, the type of work 
undertaken seems to be excessive for such a modest function.”  

190 Meli, “Gli sviluppi del diritto privato,” 11. On this point, see: Giuseppe Ferri, “Riflessioni sul diritto privato 
europeo,” Europa e dir. priv. 1 (2011): 1 et seq. and, in part, 21, 59: The CFR project is one of “these models of 
codified structure, which, in a common European perspective, has dictated norms, above all regarding contract 
issues;” in particular, the project “tends to reproduce organizational articulation and the structural scope of a 
true code.” See: Pietro Sirena, “Il discorso di Portalis e il futuro del diritto privato europeo,” Riv. dir. civ. 3 (2016): 
652 et seq., and, in part, 658 et seq.

191 Nils Jansen & Reinhard Zimmermann, “A European Civil Code in all but Name.” Cambridge Law Journal 69 
(2010): 98 et seq. 

192 On this point, see: Carlo Castronovo, “L’utopia della codificazione europea e l’oscura realpolitik di Bruxelles. 
Dal DCFR alla proposta di regolamento di un diritto comune europeo della vendita,” Europa e dir. priv. 4 (2011): 
837 et seq., and, in part, 841: “But on this critical point, the CFR presents what could have marked the desti-
nation, at least currently: it dangerously approaches a code, but no one wants to say so. When it is offered to 
diverse and disparate actors, such as individuals or legislators, it seems to show its original weakness, typical 
of what may be of interest for many, but winds up not being wanted by anyone.”

193 See the critique of Marisaria Maugeri, “Alcune perplessità in merito alla possibilità di adottare il DCFR come 
strumento opzionale (o facoltativo),” Nuova giur. civ. comm. 2 (2011): 253 et seq., and, in part, 255 et seq.: “It 
seems not to take full advantage of the consequences of certain decisions. For example, the CFR rules are 
generally more “strict” and imposed than those of the acquis, and in some cases it is not entirely clear why a 
certain type of discipline is reached, which creates a kind of general inconsistency on the topic.” 
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makes some precisions regarding the method, objective, and direction of the 
reform necessary.   

With respect to modalities, the diverse role European Directives and regula-
tions regarding harmonization projects may play must be considered, as well as 
the diverse ways these instruments operate. In effect, European sources have a 
much more incisive effectiveness, although they are sectoral and are limited by 
the ends that motivate them. Thus, trusting in the forming Community norms 
would create the risk of a “specialized” harmonization that would exist in the 
creation of a plurality of specific regimes, without a unified version.194 Therefore, 
at the risk of absolving specific critics, it would run the risk of reaching a system 
lacking in a solid architecture and coherent guidelines for the solution of non- 
regulated scenarios. Additionally, some examples have allowed us to see how the 
“filter” created by reception in national frameworks often winds up deforming the 
criteria indicated by the European legislator. In some of these scenarios, a type of 
“resistance” from domestic legislation develops in the sphere of transposition or 
application, regarding the solutions that seem “imposed” from abroad.195 By con-
trast, in view of its non-binding nature, the doctrinal projects seem to have greater 
potential.  196 In effect, weak harmonization, with greater organicity, elaborated 

194 See: Guido Alpa, “Nuove figure di responsabilità civile di derivazione comunitaria,” Resp. civ. e prev. 1 (1999): 
27: “Today the rules of liability cannot be reduced to a “system” and also require a revision of the sector, as it 
has created so many “sub-systems” there are many special liability regimes.” On this point, see: Marino Bin, 
“Clausole vessatorie: una svolta storica (ma si attuano così le direttive comunitarie?),” Contr. e impr. Europa 
(1996): 431: regarding the use of directives, which are “fragmented and fluctuating,” the interpreter finds import-
ant difficulties; which is also because the serious “defects that plague this mechanism of legislation formation, 
which works through the reception into the private framework increasingly large numbers of fragments of a 
discipline from and imposed by Community bodies.”

195 See: Guido Alpa, “Nuove figure di responsabilità civile di derivazione comunitaria,” Resp. civ. e prev. 1 (1999): 5 
et seq.: “The adhesion of Italy to the European Union has meant the reception of numerous laws on civil liability 
created at Community headquarters. These norms, which occasionally are the result of mediations between 
different trends and diverse texts that already exist in the legal systems of member States, or are created by 
the Community, have been adopted at Community headquarters through the instrument of the directive. This 
has meant a non-automatic and complex adoption for each State member. It has required the redaction of an 
acting text, with the formulation of norms, the application of general principles, the coordination with provisions, 
jurisprudential guidelines, terminology, and pre-existing concepts in the internal system.” Europa e dir. priv. 1 
(2011): 1 et seq.: “These interventions not developed organically, and on the one hand, often appear insuffi-
cient, and on the other, dangerous, because in inserting them into the design of a civil code, they run the risk of 
denaturalizing the logical order and rationality that support them.”

196 On the potential of European harmonization projects, see, for example: Vincenzo Roppo, “Responsabilità 
oggettiva e funzione deterrente. Note sparse,” Nuova giur. civ. comm. 2 (2008): 296: “Europe, as we know, 
does not only impart “Community law” comprised of Directives that formally link the legislations of member 
States, it also extends to a “common law” created by “normative” elaborations in a broad sense, whose value is 
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upon the basis of the legal traditions of the various frameworks over the common 
core of the diverse systems of civil liability could provide an opportunity for 
renovation from within of some general categories.197 It is worth noting these 
projects could constitute a framework for European regulations and Directives 
if not a true “European Civil Code” supported by authorized doctrine.198 This 
framework could achieve greater uniformity and would be less distorted when 
applied in domestic legal frameworks.

By contrast, with respect to the contents of the harmonization projects, the 
characteristics that could develop internal reflection regarding attribution of civil 
liability are numerous. Above all, it constitutes a model worthy of imitation by 
the Italian legal order, in the general rule, of the binome between liability for fault 
and faultless liability. With respect to a system conceived of in terms of rules and 
exceptions, the bifurcation into two equally dignified regimes would avoid an 
undue osmosis, by clarifying the sphere of application of both regimes from the 
beginning.  

not based so much on the formal sovereignty of a rulemaker, in regards to the cultural authority of expressions 
qualified by academia, professionals, and society,” Vincenzo Roppo, “Sul diritto europeo dei contratti: per 
un approccio costruttivamente critico.” Eur. e dir. priv. (2004): 439 et seq., and, in parte, 440-441:  “common 
European law” is presented as a “set of rules, principles, categories, that are not created by the authorized and 
bureaucratic route: but rather stem from below, the level, as required, of civil society, based on the intellectual, 
cultural mediation, circulation, and models of progressive, authoritarian, and bureaucratic elaborations… as 
opposed to “European Community Law,” which finds its main source in directives, designed to be transposed 
into the different domestic legal order of member States, a right that stems from above, through the work of 
bureaucrats in Brussels and the political mediations that accompany this work.

197 On this point, see: Pietro Sirena, “Il discorso di Portalis e il futuro del diritto privato europeo,” Riv. dir. civ. 3 
(2016): 661-62: “The risk of the failure of the regulatory power is stronger when it is central and exercised top 
town. The risk of failure of the regulatory power is most effectively balanced when it is decentralized and exer-
cised bottom up. The best way of avoiding the risk that national differences created over several centuries of 
legal positivism negatively impacts the social and economic wellbeing of Europe is by basing the future of legal 
integration among member States on the common core of their national frameworks.”

198 On the necessity of a European Civil Code, see: Luigi Mengoni, L’Europa dei codici o un codice per l’Europa 
(Rome: Centro studi e ricerche di diritto comparato e straniero, 1993), 13 et seq.; Carlo Castronovo, “Verso un 
codice europeo: i principi del diritto europeo dei contratti,” in Studi in onore di Cesare Massimo Bianca, vol. 1 
(Milan: Giuffrè, 2006); Carlo Castronovo, “Armonizzazione senza codificazione. La penetrazione asfittica del 
diritto europeo,” Europa e dir. priv. 4 (2013): 843 et seq.; Carlo Castronovo, “Codice civile e diritto europeo,” 
Europa e dir. priv. 3 (2012): 687 et seq.; Guido Alpa, “Il codice civile europeo: ‘e pluribus unum,’” Contr. e 
impr. Europa (1999): 695 et seq.; Guido Alpa, “L’armonizzazione del diritto contrattuale e il progetto di codice 
civile europeo,” Nuova giur. civ. comm. 2 (2003): 169 et seq.; Salvatore Mazzamuto, “Il diritto europeo e la 
sfida del codice civile unitario,” Contr. e impr. Europa (2012): 98 et seq.; Salvatore Patti, “Metodi e tendenze 
del diritto civile in Europa,” Europa e dir. priv. 3 (2011): 647 et seq.; Vincenzo Scalisi, “Il nostro compito nella 
nuova Europa,” Europa e dir. priv. 2 (2007): 239 et seq.; Giuseppe Ferri, “Riflessioni sul diritto privato europeo,” 
Europa e dir. priv. 1 (2011): 1 et seq.; Arturo Maniaci, “Sui contratti di servizi (a proposito del recente progetto 
dell’accademia dei giusprivatisti europei),” Europa e dir. priv. 4 (2016): 1197 et seq.
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Returning to each criterion, the Italian legal regime could extract the concept 
of “fault” from the PETL, and the figure of a model agent from the CFR that bet-
ter reconciles the normative and concrete dimension of the reproach called fault. 
Even the institution of the reversal of fault has a valid model in the European 
projects. The fact that the reversal of fault is always in the sphere of fault-based 
liability constitutes a useful conceptual indication, regarding recent trends in the 
domestic framework. It could be a dam for some distortions in application, which 
is only provided for in determined cases and upon the basis of adequate moti-
vations. Additionally, strict liability is reinforced as a cornerstone in a bipartite 
system and as a rule only applicable in specific circumstances, which frees it from 
subjectivist contaminations.  

Finally, regarding the direction in which the evolution of the normative system 
should move, the framework is at a crossroads. On one hand, a more complete 
systematization of the relationships between fault-based and non-fault-based 
liability could rest on the division between “biological” and “economic” activities, 
as the Draft seems to suggest. In effect, one may argue that the sphere of non-
fault-based liability should be consolidated in the field of professional or business 
liability, providing greater certainty to economic operators, greater protection to 
“users,” and a contraction of the rigidity of the criteria for attribution upon the 
systems and the modulation of the voices of compensable injuries.199 By contrast, 
one may consider the delimitation of criteria of attribution of fault-based and 
non-fault-based liability should not be attributed to the nature of the injurious 
activity, but rather should be based only on the various hypotheses that provide 
for such liability.200

199 See: Francesco Donato Busnelli, “Illecito civile (voce),” In Enciclopedia Giuridica, XVII (Rome: Treccani, 1991), 
6: precisely, the non-fault-based sectors of civil liability, where the “compensatory” inspiration is most pure, 
are most coherent, both with “normative instruments of abstract and pre-established limitation (of the entity) 
of compensable harms, the type of those in some sectors […] are provided for in the framework of a discipline 
inspired in spaces of solidarity of distribution of the injurious consequences of an event (often catastrophic and 
blameless)” and with insurance.

200 See Büyüksagis Erdem & Willem H. Van Boom, “Strict Liability in Contemporary European Codification: Torn 
Between Objects, Activities, and Their Risks,” Georgetown Journal of International Law 44 (2013): 609 et 
seq. This bifurcation, nonetheless, intersects with another alternative that is available to the legislator, which 
consists of the selection of taxative hypotheses of non-fault-based liability, or the use of a general clause of 
risk-based liability. Additionally, in the formulation of this general clause, the partition of models based on the 
control of dangerous objects and systems based on the exercise of dangerous activities is projected.
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This is a decision of legal policy, which responds to diverse demands, and 
makes a diverse assessment of the constitutional principles (if the first option 
seems to subordinate the private initiative to safeguard individual rights, the 
second would refer to criteria of solidarity and equity, which are not necessarily 
manifested in the context of economic activities). As has been highlighted, the 
codicistic approach seems at times to respond to the second model, while the plu-
rality of successive legislative or European interventions regarding professional 
liability seem to push the system toward the first model. This question is perhaps 
the first that must be answered if one hopes to efficiently reorder attribution of 
civil liability in the Italian legal order.  





THE RIGHT TO WITHDRAWAL DUE TO BREACH OF 
CONTRACT IN EUROPEAN AND SOUTH AMERICAN CIVIL 

CODES

Abstract

The French model for contract termination due to non-compliance presents 
important challenges of interpretation and applicability in the Latin American 
legal scenario. This is due to different ways in which this issue is enshrined in 
most of the civil codes of our continent.

This situation creates a problem when interpreting and applying the principle 
enshrined in the Article 1184 of the French Civil Code, since, on the one hand, 
withdrawal is presented as a model that allows declaring the termination of the 
contract, and, on the other, the resolution of the contract is established as a proto-
type that allows granting a period for the debtor to execute the service.

This situation undoubtedly deserves an analysis, which allows proposing a 
notion of the right of withdrawal that is possible to apply between the assump-
tions of ex-post inefficiency of the general theory of contracts.

Keywords: Civil liability, contracts, codification, Latin America.
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Resumen

El modelo francés de la resolución del contrato por incumplimiento, presenta 
importantes desafíos de interpretación y de aplicabilidad en el escenario jurídico 
Latinoamericano. Ello debido a las diferentes formas en que este tema se encuen-
tra consagrado en la mayoría de Códigos civiles de nuestro continente.

La anterior situación eventualmente crea un problema al momento de interp-
retar y aplicar el principio consagrado en el artículo 1184 del Código civil francés, 
ya que por una parte se aplica el desistimiento como un modelo que permite 
la declaración la extinción del contrato, y por otra la resolución del contrato se 
instituye como un prototipo que permite conceder un plazo para que le deudor 
ejecute la prestación. 

Situación que, sin lugar a dudas amerita un análisis que permita plantear una 
noción del derecho de desistimiento capaz de ser aplicada entre los supuestos de 
ineficacia sobrevenida de la teoría general del contrato.

Palabras clave: Responsabilidad civil, Contratos, Codificación, Latinoamérica.

Preliminary considerations 

The termination of a contract for breach as defined in the French Civil Code of 
1804 (hereinafter, the French Code) was the model many Latin American civil 
codes followed. According to the first paragraph of article 1184 of the French 
Code, termination for breach is presented as a tacit condition dissolutory. The 
third paragraph of this provision indicates dissolution must be legally demanded, 
and the defendant may be granted a grace period depending on the circumstances. 
This regulation is based on a sanction-based and voluntary approach: “On the one 
hand, the judge is the only party authorized to impose dissolution” and “the judge 
must determine if the parties would have provided for the termination of contract 
for breach.”201 This puts the creditor who wants to free himself from a contract for 
breach at a disadvantage, and encourages him to negotiate with the debtor to reach 
a bilateral agreement for dissolution with unfavorable terms. Thus, it is probable, 
“in the proposal of the creditor interested in freeing himself from the contract, 
the debtor would have subordinated the agreement to a sensible reduction of the 

201 Mauro Paladini, L´atto unilaterale di risoluzione per inadempimento. (Turin: G. Giappichelli Editore, 2013), 156.
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compensation for injury caused by his breach: accepting the agreement for the 
dissolution of the contract would be compensated by relinquishing attempts to 
obtain comprehensive compensation for the injury.”202 A Colombian doctrine 
maintains the right to judicial dissolution is not a tacit condition dissolutory, “a) 
because breach of the conditions operates automatically, and the right to disso-
lution included in article 1546 [of the Colombian Civil Code] requires the inter-
vention of a judge; b) because the conditions must be agreed upon, as the general 
rule states contracts are born pure and simply to legal life, unless the contracting 
parties expressly subject them to modalities; by contrast, the right to dissolution 
of article 1546 need not be agreed upon; c) because when the contracting parties 
negotiate without subjecting the origin of their obligations to conditions, these 
are produced simply and plainly. This is what occurs with article 1546. Thus, this 
article, in spite of its terms, regulates an autonomous right of judicial dissolution 
of the contract, which the contracting party who suffers the breach may exercise 
or not.”203

In the model of the Bürgerliches Gesetzbuch, or German Civil Code of 1896 
(hereinafter, BGB) “withdrawal (Rücktritt) from a bilateral contract, by the 
creditor, if the debtor does not carry out the due provision or does not carry it out 
according to the contract”204 is permissible when the creditor has unsuccessfully 
set a deadline for the execution of the provision or for the alternate fulfillment 
(BGB, § 323(1)). The Swiss Code of Obligations of 1912 provides the creditor has 
the right to set an adequate deadline for compliance, when a debtor to a bilateral 
contract is in arrears (article 107(1)). If the debtor does not fulfill her obligation 
by the date set, the creditor may demand compliance and compensation for injury 
caused by the delay. He may also immediately declare his renouncement of late 
provision and seek compensation for injury from non-compliance or withdraw 
from the contract (article 107(2)). In turn, uniform European law tends to privi-
lege the facultative right to withdrawal extra judicium of the contract for breach 
of an essential aspect by the debtor: articles 9:301 of the Principles of Euro-

202 Matteo Dellacasa. “La nuova résolution du contrat pour inexécution, ovvero come aggiornare la tradizione.” 
Rivista di Diritto Civile. LXIII, No. 6 (2017): 1553.

203 Arturo Valencia Zea & Álvaro Ortiz Monsalve. Derecho Civil. De las obligaciones. Vol. III. 10th Edition. (Bogota: 
Editorial Temis, 2015), 146.

204 Dário Moura Vicente. Direito comparado. Obrigações. Vol. II. (Coimbra: Edições Almedina, 2017), 318.
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pean Contract Law (PECL); 7.3.1(1) of the Unidroit Principles on international 
commercial contracts, and III: 3:502 of the Draft Common Frame of Reference 
(DCFR).

Additionally, there is a dilemma in the doctrine regarding whether it its neces-
sary to adjust concepts to the legislation or the legislation to concepts. Francesco 
Santoro-Passarelli205 affirmed what is decisive are not arguments of pure logic, 
but rather arguments offered by positivist law, meaning according to the logic of 
the legislative system. We think the opposite is true: legislation should adjust to 
concepts, and will demonstrate why using the study of the right to withdrawal. 

The right to withdrawal does not have a clear reception in civil codes because 
it is confused with the right to dissolution, rescission, or revocation. Thus, there is 
heterogeneity within legislative, doctrinal, and jurisprudential language.206

In South America, this right is analyzed in a fragmented way. Thus, for 
example, in Colombia, a doctrinal sector has defined withdrawal as unilateral 
termination with notification, understood as a unilateral, facultative and freeing 
right. It is the result of an intention which, authorized by law or the contract, 
terminates the future contractual relationship, without the need to appear before a 
judge or allege just cause, and normally, without the obligation to pay any com-
pensation, but, in general, with the obligation to respect the period for notice.207 
In Chile, a doctrinal sector refers to it as unilateral termination, understood as 
the authority of either party to end the contract, and thus break with the judicial 
nature of the resolution, which has been traditionally considered as an essential 
condition of this inefficiency.208 In Peru, the right to withdrawal has been ana-
lyzed as the unilateral legal act in virtue of which one contracting party provides 
for its dissolution without the need to express a cause.209

205 Francesco Santoro-Passarelli, Dottrine generali del diritto civile, Nona edizione, Ristampa, (Naples: Jovene, 
1997), 241.

206 Nelson Alberto Cimmino, Il recesso unilaterale dal contratto, (Padua: Cedam, 2000), 4. 

207 Ranfer Molina Morales, “La terminación unilateral del contrato ad nutum.” Revista de Derecho Privado, No. 10, 
(2006): 135.

208 Carlos Pizarro Wilson, “La ruptura unilateral del contrato.”. In: José A. Gaitán Martínez y Fabricio Mantilla 
(Eds.). La terminación del contrato. Nuevas tendencias  (Bogota:Universidad del Rosario, 2007), 410.

209 Luciano Barchi Velaochaga, “Algunas consideraciones sobre el receso en el Código Civil peruano: A propósito 
del artículo 1786”. Advocatus, No. 19, (2008): 303-5.
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Our purpose is to understand the right of withdrawal that should be addressed 
among the premises of supervening ineffectiveness of general contract theory.210

Withdrawal from contract for breach 

Withdrawal for breach does not require the intervention of a judge or arbitra-
tor. This modality includes two premises: 1) so-called dissolution by notice (in 
reality, withdrawal by notice), and 2) dissolution by express clause (in reality, 
withdrawal by express clause). Both are provided for in articles 1429 and 1430 of 
the Peruvian Civil Code of 1984 (PCC), which reflect articles 1454 and 1456 of 
the Italian Code of 1942, respectively.  

Dissolution for breach of contract applies in the event one of the contracting 
parties does not fulfill his or her obligation(s). Additionally, dissolution is a facul-
tative right to cease the effects of contracts affected by defects that have occurred 
after the celebration of the contract. Doubtless, the dissolution of the contract is 
an extremely important figure for the legal order, to the extent that it involves the 
loss of effectiveness of the contractual relationship. To this end, the legal system 
is absolutely formalistic with respect to the extinction of a contract, which is why 
the party who wants to dissolve the contract must follow it exactly, and if he 
does not do so, the act of dissolution will be ineffective, and will not produce the 
effects of terminating the contract.

Withdrawal is termination of the contract determined by the volition of the 
creditor. In the sphere of withdrawal, one may identify negotiated withdrawal, 
meaning termination of the contract decided by the subject in exercise of his 
negotiating autonomy, and withdrawal for just cause or breach, which is the 
exercise of a power of self-protection of the individual, as it is constitutes a rem-
edy for the hypothesis that the continuance of the contractual relationship or the 
non-execution of the contract is intolerable.211 Thus, the exercise of withdrawal is 
not a valid or invalid exercise, but rather effective or ineffective, as the exercise 
of the rights are carried out in the moment of execution of the contract, and not 

210 Michele Klein, El desistimiento unilateral del contrato (Madrid: Editorial Civitas, 1997), 24.

211 C. Massimo Bianca, Derecho Civil III. El contrato, Translation by Fernando Hinestrosa & Édgar Cortés, 2nd 
Edition. (Bogota: Externado University of Colombia, 2007), 754-55.
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in the moment the contract is celebrated, due to reasons outside the validity of 
the contract. 

In the case of an express dissolution clause (in reality, withdrawal by express 
clause), a sector of the doctrine considers the clause must contain specific refer-
ences to the obligations whose non-compliance will produce dissolution. If this 
includes all the obligations imposed by the contract on one of the parties, this is 
understood as a formal or standard clause, and is removed,212 and for the effects 
of the clause, the greater or lesser gravity of the non-compliance is irrelevant.213 
In accordance with this position, non-compliance included in the dissolution 
clause must be a specific event. Thus, a generic reference to non-compliance with 
the contract is insufficient, as the dissolution clause must specify non-compliance 
in relation to the specific contractual obligation(s). Non-compliance may be later 
specified regarding the specific modality of fulfilling the contract.214 For this type 
of dissolution, non-compliance as provided for in the clause must exist and must 
be attributable to the counterpart.215

Thus, the express dissolution clause seems to make inquiry irrelevant, as the 
contracting parties have previously integrated a special clause into the contract, 
in which they declare if one party does not carry out a given obligation, the 
contract will terminate automatically in its own right. Of course, this occurs after 
fulfilling a procedure, which consists of notifying the debtor he has defaulted, and 
therefore the contract has been terminated in its own right. 

The express dissolution clause is a stipulation that must be found in the text 
of the contract, which expressly contemplates the possibility that in the event 
of breach, the prejudiced contracting party may make use of this mechanism. 
The French Civil Code of 2016 states the dissolution clause will designate the 
commitments whose breach causes the dissolution of the contract, which is con-
tingent upon an unsuccessful notification order for compliance, unless the parties 
agreed dissolution would result from the mere fact of breach. The order will 

212 Rodolfo Sacco, “La resolución por incumplimiento,” In: Leysser León Hilario (Ed.). Estudios sobre el contrato 
en general, por los sesenta años del Código Civil italiano (1942-2002), Selection, translation, and notes by 
Leysser L. León, (Lima: Ara Editores, 2004), 963-964.

213 Ibid., 964.

214 Bianca, Diritto civile, La responsabilità, 314. 

215 Ibid., 315.
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specifically refer to the dissolution clause (article 1225). Thus, if this mechanism 
is not provided for in the contract, the parties simply may not make use of it. 

Such an exceptional situation occurs when there is no doubt the mechanism 
of an express dissolution clause is the most severe regarding termination, as it is 
not enough for the law to provide for it, but rather the contracting parties must 
have agreed to it, as it permits an extremely rapid termination of the contract.  

The express dissolution clause must contain, in detail, the obligations whose 
breach would give rise to the affected party’s extrajudicial dissolution of the 
contract, in which case the debtor would not have the opportunity to fulfill the 
obligations he has breached. Thus, a doctrine considers if the parties have made 
express and precise reference to the obligation whose non-compliance gives a 
right to dissolution, the magnitude of non-compliance should not be considered. 
If the clause refers generically to all the obligations without individualizing any, 
the contract may only be dissolved when non-compliance is of great importance. 
This is justified as by specifying the obligations, the contracting parties give 
it special and particular importance over other obligations.216 Doctrine clearly 
indicates what requirements must be fulfilled with an express dissolution clause: 
“It is worth recalling dissolution derived from an express dissolution clause is 
nothing other than the effect of a complex litigious case, comprised of three 
elements: the manifestation of the right contained in the clause; foreseen and real 
non-compliance; and the declaration of intent to make use of the clause. The fig-
ure is not perfect if one of these components is lacking, and although an imperfect 
legal figure may produce some effect, it will not reach its effective entirety if the 
figure is not complete.”217 Peruvian doctrine indicates how an express dissolution 
clause must be applied: “[…] to produce the dissolution contemplated in PCC 
article 1430, two requirements must be met: noncompliance of a given obligation 
of one of the parties, clearly established in the express dissolution clause; and 
putting the debtor on notice of the other party’s intention to make use of this 
clause. Thus, such notice is indispensable for the full dissolution, and may not 
be replaced by a declaration of another type, such as interpellation of the debtor 

216 Hugo Forno Flórez, “Resolución por incumplimiento.” In: Temas de Derecho contractual (Lima: Cultural Cuzco 
Editores, 1987), 117-118.

217 Luigi Mosco, La resolución de los contratos por incumplimiento. Translation of the 1st Italian Edition by José J. 
Pintó Ruiz (Barcelona: Dux, Ediciones y Publicaciones, 1956), 221.



114

PR
IVA

DO
 19

The Modernization of Civil Law Institutions: Civil Liability, Property and Contract

to establish him in arrears or the requirement mentioned in PCC article 1429.”218 
Argentine doctrine regarding article 1086 of the Civil and Commercial Code of 
Argentina of 2014 indicates “the parties may establish the dissolution mechanism 
they desire, including providing for no notification requirement, in which case 
dissolution is automatic, similar to a dissolution condition in the absence of a 
contractual provision regarding the mechanism.”219 

By contrast, dissolution by notice must fulfill the other requirements of 
dissolution: severity of non-compliance, attribution of the non-execution to 
the debtor, and impossibility of censuring the behavior of who formulates the 
notice.220 A sector of the doctrine affirms this mode of dissolution is formed 
through a unilateral and extra-judicial act: written notice to the party in breach 
demanding compliance: written notice accompanied by the declaration that, once 
the time provided the debtor has run and compliance has not been made, the 
contract will be dissolved.221 The French Civil Code of 2016 provides the creditor 
the right to dissolve the contract through notification, but she must previously 
require the debtor in arrears to satisfy his obligations within a reasonable period 
(article 1226.1). The notification must clearly state if the debtor does not fulfill 
his obligation, the creditor will have the right to dissolve the contract (article 
1226.2). Should non-compliance persist, the creditor will notify the debtor of the 
dissolution of the contract and the reasons for such dissolution (article 1226.3).  

Additionally, one sector off the doctrine maintains dissolution by notice does 
not require agreement because the law provides for it directly.222 The creditor 
establishes the deadline in accordance with his own interests, as the deadline indi-
cates when his interest in compliance terminates and is substituted by his interest 
in leaving the contract.223 The requirement must be express and clear and include 

218 Manuel De la Puente y Lavalle. El contrato en general. Comentarios a la sección primera del libro VII del 
Código civil. Second reprinting of the 2nd updated edition. Vol. II. (Lima: Palestra, 2007), 453.

219 Carlos A. Hernández. “Cláusula resolutoria expresa.” In: Código Civil y Comercial de la Nación comentado, 
Eds. Miguel Federico De Lorenzo & Pablo Lorenzetti. Vol. VI. Articles 1021-1279, 203-206. (Santa Fe: Rubinzal-
Culzoni, 2015), 205.

220 Sacco, La resolución por incumplimiento, 962.

221 Francesco Messineo, Doctrina general del contrato, Translation by R. O. Fontanarrosa, S. Sentís Melendo & 
M. Volterra, vol. II, (Buenos Aires: Ejea, 1986), 346.

222 Hugo Forno Flórez, “Resolución por intimación” Themis, Revista de Derecho, No. 38 (1998): 111. 

223 Forno Flórez, “Resolución por intimación,” 118. 
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the demand for compliance with unfulfilled obligations.224 The legal framework 
does not provide for the right to dissolution by notification in the case of any 
non-compliance, but only non-compliance of a certain level of importance.225 To 
determine when non-compliance of one of the parties justifies dissolution, one 
must recall the principle of good faith (as non-compliance may be qualitative, 
quantitative, or temporary)226 and whether non-compliance has caused a decline 
in the interest of the other party, comprehensively considering the economy of 
the relationship and the circumstances of the case.227 To apply dissolution by 
notification, non-compliance must continue at the moment of notification, while 
the gravity must be assessed at the moment the period included in the notice 
expires.228

The two types of dissolution regulated in the French Civil Code of 2016 
allow the creditor “to obtain the extinction of the dissolution faster and easier, 
without the duty of requesting permission from the debtor, […] the creditor is 
less exposed to the conditioning power of the debtor, as he has a more effective 
instrument of pressure to use in negotiations.”229

Withdrawal of contract in general 

Withdrawal may be defined as the manifestation of the intent of one of the parties 
that produces the total or partial dissociation of the original legal relationship of 
the contract.230 The doctrinal argument that views withdrawal as a non-negotiated 
legal act, challengeable due to defect of the capacity to understand and or to have 
intent is less recent. Today, the position that views withdrawal as a unilateral legal 
act, which requires the capacity to provide is the predominant one.231 Withdrawal 

224 Forno Flórez, “Resolución por incumplimiento,” 124. 

225 Forno Flórez, “Resolución por intimación,” 113. 

226 Ibid., 114. 

227 Ibid., 115. 

228 Bianca, Diritto civile, La responsabilità, 310.

229 Dellacasa. La nuova résolution du contrat pour inexécution, 1554.

230 Federico, “Il recesso”. In: Il contratto in generale, Trattato di diritto privato dirigido por Mario Bessone, tome. V, 
vol. XIII, Under the direction of Aldo Checchini, Maria Costanza, Massimo Franzoni, Aurelio Gentili, Federico 
Roselli & Giuseppe Vettori, (Turin: Giappichelli Editore, 2002), 259.

231 Roselli, Il recesso, 280.
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is the power of unilateral cessation, and, at the same time, a means of termination 
of the contract. 

Specifically, withdrawal is a facultative right232 that permits the termination 
of the contractual relationship233 or the power, though a unilateral act of volition 
to extinguish the effects of the contract and free the parties of a relationship with 
the force of law.234 In effect, withdrawal is a unilateral act in which one party 
to the contract exterminates it. It is a normal and physiological instrument of 
systematization of contractual interests. The possibility of withdrawal is provided 
for in the legal norms of a large number of typical contracts and in the norms 
regarding contracts in general it is presented as a possibility often offered to 
private autonomy. Withdrawal has some characteristics that distinguish it from 
other rights.235

It is a facultative right of the party who is authorized directly by law (leg-
islative withdrawal) or by a contract clause (contract withdrawal). One or both 
parties may exercise this right. Withdrawal requires notice of withdrawal reach 
the domicile of the recipient. The formality of withdrawal depends upon what the 
law or contract clause requires. In the absence of an express formal relationship, 
withdrawal must meet the same level of formality as the contract from which a 
party is withdrawing. Withdrawal for conclusive behavior is not permitted. The 
exercise of withdrawal may be tied to a generic just cause clause or be defined 
in detail.

Withdrawal may produce an automatic effect or require a notice period. Once 
withdrawal is exercised and notice has arrived, withdrawal is irrevocable. With-
drawal extinguishes an existing contract without a deadline or with a deadline 
that has not yet passed. The declaration to exclude renovation of a contract upon 
its expiration or to prevent extensions is not withdrawal. What both declarations 

232 Cimmino, Il recesso unilaterale dal contratto, 10-11.

233 Emanuela Navarretta, “Attività giuridica.” In: Umberto Breccia; Luciano Bruscuglia; Francesco Donato Busnelli; 
Francesca Giardina; Alberto Giusti; Maria Leonarda Loi; Emanuela Navarretta; Mauro Paladini; Dianora Poletti 
& Mario Zana, Diritto privato, Parte Prima, (Turin: Utet, 2003), 313-16.

234 Enrico Ravera, Il recesso, (Milan: Giuffrè Editore, 2004), 8.

235 Vincenzo Roppo, Il contratto. In Trattato di diritto privato, Directed by Giovanni Iudica & Paolo Zatti, (Milan: 
Giuffré Editore, 2001), 541-542. 
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share is they prevent the continuance of contractual effects.236 This right is exer-
cised extra judicially, which makes it a special mechanism appropriate to mediate 
between the protection withdrawal seeks and the promptness that provides its 
relevant effects.237 Contractual withdrawal applies to one time contracts as well 
as contracts of continuing performance. There are three types of legislative with-
drawal:  1) de liberación (freeing) 2) de autotutela (self-protection), and 3) de 
arrepentimiento (remorse).

Legislative withdrawal is applicable to indefinite term contracts. Freeing 
withdrawal is exercised to free oneself from a contractual relationship that would 
be intolerable to continue permanently, and restrict the freedom of one of the par-
ties to free himself from the contractual relationship. Just as freedom to celebrate 
contracts and stipulate clauses exists, so does the freedom to free oneself from 
contracts.238

Self-protection withdrawal protects against events after the celebration of 
the contract that threaten contractual interests. Freedom from the contractual 
relationship is the means through which the party protects herself. Confirmatory 
down payments are a concrete example. Another hypothesis is withdrawal for 
“just cause” or “justified grounds” or “serious grounds.” 239

Remorse withdrawals are exercised by the party who requires special pro-
tection regarding a contract that has already been celebrated. Negotiated con-
tracts outside business headquarters or at a distance are examples of this type of 
withdrawal.240

As a general rule, it is recommended one exercise this right justifiably, 
meaning the party who wants to withdrawal should do so without arbitrariness. 
Thus,  PCC article 1362 requires the execution of the contract be undertaken in 
good faith, the parameter to assess the party’s use of the right to withdrawal in 
situations included in contract regulations or when the situation undermines the 

236 Ibid., 650. 

237 María Teresa Álvarez Moreno, El desistimiento unilateral en los contratos con condiciones generales, (Madrid: 
Edersa, 2000), 399. 

238 Rómulo Morales, Patologías y remedios del contrato (Lima: Jurista Editores, 2011), 298.

239 Ibid.

240 Ibid.



118

PR
IVA

DO
 19

The Modernization of Civil Law Institutions: Civil Liability, Property and Contract

reasonable trust created by the contracting counterpart.241 To act otherwise would 
be an abuse of the right to withdrawal, which is a source of liability for breach of 
contract.242.

Ordinary withdrawal ends an indefinite relationship and exceptional with-
drawal recognizes the power of one party to extinguish the contractual relation-
ship.243 Ordinary withdrawal is exercised in indefinite contracts. Its justification 
is to avoid the perpetuity of obligational relationships and safeguard the freedom 
of individuals and the circulation of goods.244

Exceptional withdrawal is exercised when the contract has a defined time 
period. An example is GBG § 314. When there is an important reason to con-
clude a lasting relationship, the parties must have the right to withdraw from the 
contract (Kündigungsrecht). According to the doctrine and jurisprudence, this is 
extraordinary withdrawal, distinct from ordinary withdrawal. For extraordinary 
withdrawal, there must be an important reason  (wichtiger Grund) to justify the 
termination of the contractual relationship before its conclusion.245 Important 
cause exists if the withdrawing party cannot demand the continuation of contrac-
tual relationships, truly decisive to withdrawal, and this must take into account 
all the circumstances of the concrete case and value the interests of both parties. 
When the important cause consists in damage of a contract duty, one of the most 
frequent premises, withdrawal is only possible after the deadline for withdrawal 
has passed or when notification has not been effective.246 The contracting party 
against whom withdrawal will be used must have knowledge of the cause of 
withdrawal. The withdrawing party must do so within a reasonable timeframe, as 

241 Ester Ferrara, “Il recesso.” In: Il nuovo contratto, Work directed by Pier Giuseppe Monateri, Maria Rosaria 
Marella, Alessandro Somma & Cristina Costantini, (Bolonia: Zanichelli Editore, 2007), 975.

242 Ibid., 976.

243 Fabio Padovini, “Il recesso” in I contratti in generale, A cura di Enrico Gabrielli, Trattato dei contratti dirigido por 
Pietro Rescigno, vol. II (Turin: Utet, 1999), 1234.

244 Morales, Patologías y remedios del contrato, 299.

245 Klaus Jochen Albiez Dohrmann, “Un nuevo Derecho de obligaciones. La reforma 2002 del BGB,” Anuario de 
Derecho Civil, LV, III, (2002): 1196-97. 

246 Albiez Dohrmann, Un nuevo Derecho de obligaciones, 1197. 
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otherwise the main premise for withdrawal has not been met, meaning it is not 
possible to demand the continuance of continuing contracts.247

Regarding the source, one must distinguish between contract withdrawal, 
included in the contract in favor of one or both parties, and thus derived from 
private autonomy, and legislative withdrawal, authorized by the legislator in 
different contexts and for different reasons.248 One must identify the shared and 
distinct characteristics of the right to withdrawal, because there is not one single 
right to withdrawal. This type of right does not serve only one function. Thus, the 
doctrine must fulfill the role of systematization that facilitates the understanding 
of jurisprudence and legal operators of this right.249

Conventional withdrawal 

Through the contract, the parties may recognize in one or both parties the faculta-
tive right to withdrawal, the exercise of which causes the unilateral extinguishment 
of the contract.250 In general, withdrawal may not be exercised after the contract 
has begun execution, except in two cases. In the first case, the parties expressly 
state the right to withdrawal may be exercised after execution has begun.251 In 
the second, withdrawal may be used after the contract has begun execution in 
contracts of continuing or periodic execution.252 Withdrawal from such contracts 
does not affect aspects that have already been executed or are underway.253

Contracts often recognize the right to withdrawal, provided that its exercise 
include the obligation to pay a fine (referred to as penitential fine). The failure to 
do so prevents the effectiveness of the withdrawal.254 Additionally, the parties can 
agree to the immediate payment of a withdrawal fine at the moment the contract is 
celebrated (so called penitential down payments). In such cases, the withdrawing 

247 Ibid., 1198.

248 Morales, Patologías y remedios del contrato, 300.

249 Ibid. 

250 Ibid., 301.

251 Ibid.

252 Ibid., 301.

253 Ibid.

254 Ibid.
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party loses the down payment he paid, or must reimburse the double of what he 
received. 

Contract withdrawal contained in contracts of adhesion or general contractual 
clauses in favor of the predisposing party are considered vexatious. In the area 
of consumer contracts, an imbalance in favor of the provider is assumed, and 
such contracts limit withdrawal to  consumers. Some doctrine has highlighted the 
right to withdrawal is attributed to the consumer peremptorily, which means it is 
irrenunciable.255

Legislative withdrawal 

The bases of legislative withdrawal undertake different functions: 1) freeing, 2) 
self-protection, 3) remorse regarding the other contracting party, and 4) remorse 
regarding the economic operation of the contract. 

Withdrawal permits parties to a contract for an indefinite period to free him-
self from an obligation that would be indefinitely prolonged (freeing function), as 
stated in PCC article 1365. In other norms, the just motive or just cause for with-
drawal are necessary conditions to exercise this right. In this case, withdrawal is a 
means to challenge the contract, or an instrument of self-protection, as it directly 
satisfies one party’s interest in leaving the contract without the need to involve 
the judiciary or an arbitration court. 

Penitential withdrawal applies in two cases: The first premise involves poten-
tial doubts of a contracting party to a fiduciary contract. It is regret regarding 
the other contracting party. The second case of penitential withdrawal refers to 
the regret of the economic operation, justified by the particular weakness of one 
of the contracting parties (for example, the consumer) and the circumstances of 
contracting or the type of act celebrated. 

The ius poenitendi is the right of consumers to legislative withdrawal in 
particular categories or types of contracts. Withdrawal may only be exercised 
within a set period after the contract is celebrated. The right to withdrawal is a 
manifestation of the consumer’s intention to unilaterally extinguish the contract, 
with a simple expression of intention that does not require justifications or moti-
vations. It only must comply with a formality.  

255 Álvarez Moreno, El desistimiento unilateral en los contratos con condiciones generales, 401. 
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This power to manifest regret of the economic operation finds its basis and 
legitimacy in the weakness of the consumer for two reasons. The first reason is 
the “aggression and surprise” through which new forms of contract do not allow 
the consumer to adequately consider the advisability of the operation. The second 
reason is the need to later consider clauses containing technical terms that imply 
risks the consumer must agree to undertake. 

Article 5 of EC Directive a 85/577 of the European Council of December 
20, 1985, regarding the protection of consumers in contracts negotiated outside 
commercial establishments, provides the consumer has the right to renounce (in 
reality, the right to withdrawal) the effects of her commitment through sending 
a notification within a deadline of at least seven days, starting from the moment 
the consumer has received the information in accordance with the modalities and 
conditions established in national legislation. 

Article 5 of EC Directive 94/47 of the European Parliament and Council of 
October 26, 1994, regarding the protection of acquirers regarding certain aspects 
of contracts for the acquisition of the right to use certain immovable property in a 
shared time frame contains the right to dissolve (in reality, the right to withdraw 
from) the contract without providing motives (ad nutum) within ten calendar days 
from the signing of the contract by both parties, or the signing of both parties of 
a binding preliminary contract.  

Article 49 of the Code of Consumer Protection of 1990 provides the con-
sumer may withdraw from a contract within seven days, counted from the signing 
or from the act of reception of the product or services, provided the contracting 
of products and services is undertaken outside a commercial establishment, espe-
cially by phone or in one’s home. 

Article 6 of EC Directive 7/7 of the European Parliament and Council of 
May 20, 1997, regarding consumer protection for contracts made from a distance, 
provides the consumer with seven business days to rescind (in reality withdraw 
from) the contract without any penalty or indication of her motives. 

Article 64.1 of the Italian Consumer Code of 2005 indicates that for contracts 
celebrated at a distance or outside commercial establishments, consumers have 
the right to withdraw without penalty or indication of motives, within ten busi-
ness days.  
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European and Ibero-American legislation on consumer protection that regu-
lates the right to withdrawal in favor of the consumer demonstrates, once again, 
the lack of systematic studies. 

Toward withdrawal within the framework of the general theory of contract 

Agreements for resale (article 1881 of the Chilean Civil Code) “provides a disso-
lution condition on the contract for resale. The contract is exposed to disappear 
for the future and uncertain event the vender enforces his option of repurchasing 
the item sold.”256  By contrast, the “contract of agency is a contract of faith, and, 
by general rule, ceded to the exclusive benefit of the client.” Both circumstances 
justify that the client may unilaterally end the contract when he considers this in his 
best interest. Article 2165 of the Chilean Civil Code leaves clear that revocation is 
a discretionary power of the client: “he may revoke the contract for agency at his 
discretion.”257 In Colombia, a “lease may be subject to dissolution or termination 
or cancellation. The first, if once the contract is celebrated, the lessor has not yet 
delivered the object leased to the lessee (Civil Code, articles 1983 and 1984); the 
latter, if the contract has begun execution, meaning of the lessee has enjoyed the 
object leased.”258 The “termination of the contract by decision of only one party 
is provided for in various hypotheses regarding continuing contracts (Art. 1615 
of the Venezuelan Civil Code, leasing; article 1677 of the Civil Code – society; 
article 1704 Civil Code – agency; article 1731 Civil Code – comodato; article 98 
Organic Labor Law of Venezuela – work). In each of these cases, dissolution only 
has future effects, never retroactive.”259 These examples of South American civil 
codes show how different types of withdrawal function. To this, we add article 
1077 of the Argentine Civil code, which confusingly regulates three categories: 

a) unilateral rescission is a cause of extinction, of contractual or legal origin, exer-
cised by one party, which does not require expression of the cause; b) revocation is 

256 Ramón Meza Barros, Manual de derecho civil. De las fuentes de las obligaciones. Vol. I. 9th updated edition 
(Santiago de Chile: Editorial Jurídica de Chile, 2015), 81.

257 Ibid., 171.

258 Arturo Valencia Zea & Álvaro Ortiz Monsalve. Derecho Civil. De las obligaciones. Vol. III. 10th Edition. (Bogota: 
Editorial Temis, 2015), 153.

259 Eloy Maduro Luyando & Emilio Pittier Sucre, Curso de obligaciones. Vol. II. (Caracas: Saint Andrew Catholic 
University, 2013), 814.
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caused by the operation of the expression of intent of the party in whose favor the 
legislator provided for it to be invoked, on occasion, at her discretion, and in other 
cases, in other specified causes, and c) finally, dissolution is exercised by only one of 
the contracting parties, who invokes a contractual clause or legal cause.”260

Given the above, the plurality of names for a category creates uncertainty 
when developing clear characteristics of each type of withdrawal. 

Limited withdrawal is contemplated in article 437 of the Brazilian Civil Code 
of 2002, which “suspends the effectiveness of unilateral withdrawal (resilição) 
when one of the parties has undertaken considerable investments to accredit the 
stability of the contractual relationship.261 Thus, withdrawal has reasonable and 
justified limits.  

Thus, the doctrine of withdrawal shows the legislation must adjust itself to 
concepts, and not the reverse, for better administration of justice and improved 
understanding in South American doctrine. Withdrawal is the expression of free-
dom to justifiably extricate oneself from a contract, which is why South American 
doctrine must provide systematization on the topic.

Concluding remarks

Dissolution is a model that allows one contracting party to declare the termina-
tion of a contract in a more rapid, economic, and secure way,262 as is the case of 
dissolution by notification and by express clause. By contrast, the withdrawal 
of the contract in the French model allows granting the debtor a grace period 
so he may fulfill the contract: according to the circumstances, the judge may 
order the contract be fulfilled, providing a term for the debtor (article 1228 of the 
French Civil Code of 2016). By contrast, the UN Convention on Contracts for the 
International Sale of Goods provides not even the judge or arbitrator may grant 
the seller a grace period when the buyer exercises an action for breach of contract 
(article 45.3). Nor may the judge or arbitrator grant the buyer a grace period 

260 Carlos A. Hernández, “Extinción por declaración de una de las partes. In: Código Civil y Comercial de la 
Nación comentado, Eds. Miguel Federico De Lorenzo & Pablo Lorenzetti. Vol. VI. articles 1021-1279 (Santa 
Fe: Rubinzal-Culzoni, 2015), 169.

261 Cristiano Chaves de Farias & Nelson Rosenvald, Curso de direito civil: contratos. Teoria geral e contratos em 
espécie. 6. Revised and updated edition. (Salvador: Ed. JusPodivm, 2016), 580.

262 Dellacasa. La nuova résolution du contrat pour inexécution, ovvero come aggionare la tradizione, 1567.
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when the seller exercises an action for breach of contract (article 61.3). In Italy 
and Peru, the debtor is prevented from fulfilling his obligations once a petition 
for dissolution is presented (article 1453.3 of the Italian Code) or once notified of 
the demand (PCC article 1428.2). Doubtless, the effects of exercising judicial or 
arbitral dissolution are the result of influence of the right to withdrawal contained 
in the BGB.



GENERAL CONCLUSIONS 

Civil liability is an increasingly important topic in the Latin American legal 
tradition, as demonstrated by the proliferation of judgments regarding extra-
contractual liability and diverse doctrinal studies that have sought to configure 
the development and modern interpretation of liability in the sphere of contracts 
over the past decade. 

This has promoted a notable variety of legal reforms in contract and extra-
contractual civil liability throughout the world. The Principles of European Tort 
Law (PETL), the proposal of principles of European contract law of the Tilburg 
group, the Vienna Convention on the Transfer of Merchandise, the recent reform 
of the BGB in 2002, the Draft Common Frame of Reference (CFR), the Projet 
Terré to reform the French Civil Code and the new Restatement on Tort Law of 
the American Law Association are clear examples of a progressive globalization 
of civil liability in contract and extra-contractual law. These reforms are of such 
magnitude that discrepancies between different legal orders are being overcome.  

The analysis of the phenomenon of the modernization of extra contractual 
civil liability requires understanding the compensatory or indemnity purpose of 
liability, although today one must also consider the existence, in a large variety 
of cases, of a “preventive spending,” to remedy an immediate prejudice. In the 
CFR and PETL preventive injuries together with their special requirements are 
examined. A context that has been gradually developing in jurisprudence of a 
Roman-Germanic tradition, which has also been assimilated into some legal 
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systems, such as the Peruvian, the Colombian, and the Argentinean, as well as 
the Italian system, within the European Community. 

Another problem under study is the continuity of a liability system based 
on fault, or the eventual evolution toward strict liability. With this perspective, 
extra-contractual civil liability in the Roman-Castilian legal culture is addressed 
through subjective criteria or fault, which should continue in place, as it promotes 
actions to prevent injury. Although it would be imprudent to ignore the possibil-
ity the objective criteria of liability may be applied in other special situations of 
extra-contractual civil liability. 

On the causal relationship, which is one of the important questions in the mod-
ernization of extra-contractual civil liability law, it is important to differentiate 
between problems of causality and so-called “causes of exoneration.” Currently, 
the jurisprudential trend reveals a legal and factual causal relationship, of Anglo-
Saxon and German influence. Thus, the factual causation carries out a translation 
of the notion of an essential condition or conditio sine qua non, and in legal 
causation, the idea of “objective attribution” of liability. However, in Colombia 
and in many civil law frameworks in Latin America, jurists have not sufficiently 
debated the notion that the cause of a fact is not a merely factual supposition, but 
rather there are diverse scenarios in which there is not certainty of causation, in 
which one must define allowable cases within the field of extra-contractual civil 
liability. 

The study of some problems of civil liability related to property and contract 
this research book covered show the scope and detail of their treatment, and have 
posed a debate. In this debate, a general perspective of the morphology of some 
criteria that inspire progressive harmonization has been provided, which may be 
observed through the influence of the different projects or modernization reforms 
of liability law.
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